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QUESTION INVOLVED 

1. Whether voting in a German Lander election for dele¬ 
gates to constitutional assemblies on June 30,1946 was vot¬ 
ing in a “political election” in a “foreign state” so as to 
result in appellee’s expatriation under § 401(e) of the 
Nationality Act of 1940. 
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®mte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,917 

Dean G. Acheson, Secretary of State of the United 

States, appellant 

v. 

Hertha L. Wohlmuth, appellee 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

Jurisdiction to entertain this appeal is vested in this 
Court by virtue of 28 U.S.C., § 1291. 

STATEMENT OF THE CASE 

Appellee, plaintiff below, an American citizen by birth, 
voted in an election held in the American Occupied Zone 
of Germany on June 30,1946. The Secretary of State deter¬ 
mined that appellee had thereby expatriated herself under 
the provisions of § 401(e) of the Nationality Act of 1940, 
by voting in a “political election” in a “foreign state.” 
Following this determination, appellee filed an action for 
declaratory judgment declaring her to be a national of the 
United States. The court below, finding that Germany 
was not a foreign state, held that appellee had not expa¬ 
triated herself. 

(1) 


i 
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This appeal is taken from the judgment rendered by the 
United States District Court for the District of Columbia 
declaring appellee to be a national of the United States 
(J.A. 14a). This judgment was rendered on a motion for 
summary judgment filed by the appellee (J.A. 14a). The 
motion was made after a motion to dismiss filed by appel¬ 
lant had been denied by the District Court (J.A. 13a). 

The allegations of the complaint may be summarized as 
follows: 

Appellee in this case was born in New York City on April 
15,1893. She resided in the United States until 1926, when 
she married Dr. Max Wohlmuth, a German national. Sub¬ 
sequent to her marriage she began to reside in Germany 
with her husband. In 1936 plaintiff applied for a United 
States passport. She was authorized a passport valid only 
for return to the United States for permanent residence. 
This passport she declined. She informed the American 
Consulate of her American citizenship in 1939 but did not 
register as an American citizen with the Government of 
Switzerland for the reason that she did not know that 
Switzerland was representing United States interests. Ap¬ 
pellee also informed an officer of the American Military 
Government in 1945 that she was an American citizen. 
(J.A. 4a). 

On June 30,1946 there was an election held in the Ameri¬ 
can Occupation Zone for the election of delegates to a con¬ 
stitutional assembly, which assembly was charged with the 
responsibility of drawing up a constitution for the respec¬ 
tive Latider (states). The constitutions adopted were sub¬ 
sequently approved by the electorate. Appellee voted in 
the election of June 30,1946 (J.A. 5a). 

In July, 1947 appellee filed an application for a passport 
with the American Consulate, which application was denied 
for the reason that appellee had expatriated herself under 
the provisions of § 401(e) of the Nationality Act of 1940. 
Although appellee w T as denied a passport, she is presently 
in the United States, having entered by means of a tempo¬ 
rary travel document. 
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STATUTES INVOLVED 

General means of losing United States nationality. 

A person wlio is a national of the United States, whether 
by birth or naturalization, shall lose his nationality by: 

* • * • * * • 

(e) Voting in a political election in a foreign state or par¬ 
ticipating in an election or plebiscite to determine' the 
sovereignty over foreign territory. 

(Act of Oct. 14, 1940, c. 876, Title I, Subchap. IV, $ 40i, 54 
Stat. 1168. 8 U.S.C., §801 (e)). } 

SUMMARY OF ARGUMENT 

I i 

The determination of the extent or limits of sovereignty 
of this state, as well as of foreign states, is a function 
entrusted exclusively to the Executive and Legislative 
branches of the Government. The Judicial Branch of the 
Government must take judicial notice of determinations 
made by the Executive Department in these matters. 

While conquest and occupation by victorious armies may 
result in a change in the form of government, the defeated 
state does not pass out of existence nor does the occupation 
result in a transfer of sovereignty to the victorious natijon. 
In order for a transfer of sovereignty to result, there must 
be annexation in addition to conquest and occupation. An¬ 
nexation, of course, requires some formal action by the 
Congress of the United States which has not been taken as 
to the American Occupied Zone of Germany. The Ameri¬ 
can Occupied Zone of Germany, having not been annexed 
by the United States, remains under the law of the United 
States as well as the law of nations, a foreign state. 

The term “political election” is normally construed to 
mean an election in which persons are elected to fill certain 
positions. The term also contemplates elections of the type 
involved in this case. This is especially true in view of 
the fact that the elected delegates determined to such an 
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extent the form of government which was ultimately- 
adopted. 

There is no question in this case of duress. The closest 
allegation to an allegation of duress is that appellee voted 
because she was urged to vote. 

The District Court erred in holding that appellee had 
not expatriated herself under the provisions of § 401(e) of 
the Nationality Act of 1940. 

ARGUMENT 

Germany, on June 30, 1946, Was a Foreign State as That Term 
Is Used in the Nationality Act of 1940 

I 

Determination of Sovereignty Is a Political Rather Than 
a Judicial Question. 

It is well settled that the determination of the extent of 
sovereignty of this as well as other states is a matter within 
the function of the executive and possibly the legislative 
departments of the government. The courts are bound to 
take judicial notice of any determination made by these 
departments. In this case, the State Department’s deter¬ 
mination of the status of Germany was brought to the atten¬ 
tion of the court below by means of defendant’s exhibits one 
through three (J.A. 8a-12a). 

The question in this case involves a determination of the 
status of Germany on June 30, 1946, as well as a deter¬ 
mination of the extent of the sovereignty of the United 
States on the same date. As to the determination of sover¬ 
eignty of the United States as well as of other countries 
the Supreme Court in Jones v. United States, 1 stated the 
law as follows: 

Who is the sovereign, de jure or de facto, of a terri¬ 
tory is not a judicial, but a political, question, the 
determination of which by the legislative and execu¬ 
tive departments of any government conclusively binds 
the judges, as well as all other officers, citizens and 


1 137 U.S. 202 (1890). 
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subjects, of that government. This principle h^s al¬ 
ways been upheld by this court, and has been affirmed 
under a great variety of circumstances. 

All courts of justice are bound to take judicial iiotice 
of the territorial extent of the jurisdiction exeijcised 
by the government whose laws they administer, br of 
its recognition or denial of the sovereignty of a foreign 
power, as appearing from the public acts of the legis¬ 
lature and executive, although those acts are not for¬ 
mally put in evidence, nor in accord with the pleadings. 

Other cases in which this statement has been repeated or 
reaffirmed, are set forth below. 2 

It is quite obvious that the courts should not be charged 
with the determination of matters of this nature. By 
leaving questions of international relations to be decided 
by the executive and legislative Departments, uniformity 
is achieved. 

The trial court based its decision on the fact thai the 
Solicitor General had not authorized an appeal in the case 
of Brelnm v. Acheson . 3 Suffice it to say there are always 
many reasons that an appeal may or may not be noted in 
a particular case. 

Appellee’s contention is that as the German armies in 
the field unconditionally surrendered in the early part of 
May, 1945, and all authority of government was taken over 
by the Allied Powers, that the state of Germany ceased 
to exist. The Supreme Court answered this contentiop in 
United States v. Curtiss Wright Corporation , supra at pp. 
316-317, by the following statement: 

“Rulers come and go; governments end and forms of 
government change; but sovereignty survives. A polit¬ 
ical society cannot endure without a supreme will some¬ 
where. Sovereignty is never held in suspense.” 

2 Oetjen v. Central Leather Co., 246 U.S. 297 (1918); Picault v. 
American Metal Co., Ltd., 246 U.S. 304 (1918); Guaranty 7]rust 
Co. v. United States, 304 U.S. 126, 137-138 (1938); United States 
v. Curtiss Wright Corporation, 299 U.S. 304 (1936). 

3 90 F. Supp. 662 (S.D. Tex., 1950). 
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It is not pertinent to this case to determine where the 
sovereignty of Germany was lodged at the time of Ger¬ 
many’s surrender to the Allied Forces in 1945. The sov¬ 
ereignty undoubtedly existed in the people of Germany and 
remains in the people up to the present time. The import¬ 
ant question here, however, is whether or not the American 
Occupied Zone of Germany was so much a part of the United 
States that an American citizen could vote in an election in 
Germany without being expatriated. 

II 

The Effect of Occupation 

It is well settled under the Rules of International Law, 
as well as the law as stated by the Supreme Court of the 
United States, that occupation by victorious troops without 
subsequent annexation does not result in a transfer of 
sovereignty. In the event there is annexation, sovereignty 
is not transferred until the time of the annexation. 

The Supreme Court had the question of occupation of 
foreign territory by American troops before it in the case 
of Fleming v. Page. 4 This case involved a question of the 
propriety of import duties levied upon goods imported from 
the Port of Tampico, Mexico, during a time when the coun¬ 
try was completely under the control of the United States 
Armed Forces. The Supreme Court stated the situation 
existing at Tampico as follows at p. 614: 

The Mexican authorities had been driven out, or had 
submitted to our army and navy; and the country was 
in the exclusive and firm possession of the United 
States, and governed by its military authorities, acting 
under the orders of the President. But it does not fol¬ 
low that it was a part of the United States, or that it 
ceased to be a foreign country in the sense in wTiich 
these words are used in the acts of Congress. 

The Supreme Court continued to state the United States 
theory of war and conquest as follows: 

The country in question had been conquered in 
war. But the genius and character of our institu- 


4 9 How. (50 U.S.) 603 (1850). 



tions are peaceful, and the power to declare war was 
not conferred upon Congress for the purposes of 
aggression or aggrandizement, but to enablj the 
general government to vindicate by arms, if it should 
become necessary, its own rights and the rights bf its 
citizens. 

A war, therefore, declared by Congress, can hever 
be presumed to be waged for the purpose of conquest 
or the acquisition of territory; nor does the law de¬ 
claring the war imply an authority of the President 
to enlarge the limits of the United States by subju¬ 
gating the enemy’s country. The United States, it 
is true, may extend its boundaries by conquest or 
treaty, and may demand the cession of territory as 
the condition of peace, in order to indemnify its citi¬ 
zens for the injuries they have suffered, or tb re¬ 
imburse the government for the expenses of the war. 
But this can be done only by the treaty-making 
power or the legislative authority, and is not a part 
of the power conferred upon the President by the 
declaration of war. His duty and his power are 
purely military. As commander-in-chief, he is au¬ 
thorized to direct the movements of the naval and 
military forces placed by law at his command anld to 
employ them in the manner he may deem mosj ef¬ 
fectual to harass and conquer and subdue the enemy. 
He may invade the hostile country, and subject it to 
the sovereignty and authority of the United States. 
But his conquests do not enlarge the boundaries of 
this Union, nor extend the operation of our institu¬ 
tions and laws beyond the limits before assigned to 
them by the legislative power. 

The Court continued to state that insofar as other nations 
were concerned, the conquered territory was to be regarded 
as in the exclusive possession of the United States and that 
no one could enter the territory without the permission of 
the United States. The Court then indicated, however, j;hat 
this territory was not part of the United States. 

But yet it was not a part of this Union. For every 
nation which acquires territory by treaty or conquest 
holds it according to its own institutions and laws. 
And the relation in which the port of Tampico stpod 
to the United States while it was occupied by their 
arms did not depend upon the laws of nations, but 
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upon our own Constitution and acts of Congress. 
The power of the President under which Tampico 
and the State of Tamaulipas were conquered and 
held in subjection was simply that of a military com¬ 
mander prosecuting a war waged against a public 
enemy by the authority of his government. And the 
country from which these goods were imported was 
invaded and subdued, and occupied as the territory 
of a foreign hostile nation, as a portion of Mexico, 
and was held in possession in order to distress and 
harass the enemy. While it was occupied by our 
troops, they were in an enemy’s country, and not in 
their own; the inhabitants were still foreigners and 
enemies, and owed to the United States noth¬ 
ing more than submission and obedience, sometimes 
called temporary allegiance, which is due from a 
conquered enemy, when he surrenders to a force 
which he is unable to resist. But the boundaries of 
the United States, as they existed when war was de¬ 
clared against Mexico, w’ere not extended by con¬ 
quest, nor could they be regulated by the varying 
incidents of war, and be enlarged or diminished as 
the armies on either side advanced or retreated. 
They remained unchanged. And every place which 
was out of the limits of the United States, as previ¬ 
ously established by the political authorities of the 
government, was still foreign; nor did our laws ex¬ 
tend over it. Tampico was, therefore, a foreign port 
when this shipment was made. 

The statements made by Chief Justice Taney in Fleming 
v. Page, supra, are still the law today and state the general 
philosophy of the United States toward war. The inhabi¬ 
tants of the United States are a peace loving people and a 
war for the purpose of conquest and expansion of the 
boundaries of the country is abhorrent to us. Although 
Chief Justice Taney stated that the relation in which the 
Port of Tampico stood to the United States depended upon 
the laws of the United States rather than the law of nations; 
the effect of conquest is the same under the principles of 
International Law. All the texts on International Law are 
in complete agreement that conquest and occupation by a 
victorious army does not effect a transfer of sovereignty. 
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Oppenheim, International Law, (6th Ed. 1944), Sec. 166 p. 
342, states the law in regard to the effect of occupation by 
a victorious army as follows: 

But, although as regards the safety of his armjf and 
the purpose of war the occupant is vested with ah al¬ 
most absolute power, as he is not the sovereign of the 
territory he has no right to make changes in the laws 
or in the administration, other than those which are 
temporarily necessitated by his interest in the main¬ 
tenance and safety of his army and the realization of 
the purpose of war. On the contrary, he has the <iuty 
of administering the country according to the existing 
laws and he must insure public order and safety; inust 
respect family honour and rights, individual lives, 
private property, religious convictions, and liberty. 

Hackworth in IV, Digest of International Law (1943), 
Sec. 587 p. 385, states that occupation involves no transfer 
of sovereignty but merely the exercise of some of the rights 
of sovereignty which are necessary to maintain law | and 
order for the protection of both the inhabitants as well as 
the occupying force. The Rules of Land Warfare 5 klso 
state that military occupation confers upon the invading 
force the right to exercise control for the period of the occu¬ 
pation, but does not involve a transfer of sovereignty. 

It thus appears that neither under International Law nor 
under the laws of the United States does the occupation of 
a vanquished nation result in a transfer of sovereignty of 
that nation to the victor. Of course, a provision for the 
transfer of territory in order to compensate the victorious 
nation for the losses sustained by it, may be ordered bv the 
treaty of peace. A peace treaty with Germany has not yet 
been negotiated. (See N. 31 infra). 

Of course, there is little doubt that there will be a chajnge 
in the form of government in Germany, however, the state 
itself survives all changes in its form of government. 5 6 

5 War Department, Basic Field Manual FM 27-10,1940, pp. 73 -74. 

6 Lehigh Valley Railroad Company v. State of Russia, 21 F. 2d 
396, 401 (C.C.A. 2, 1927). 
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Cases Under the Tort Claims Act 

The Federal Tort Claims Act which permits tort suits 
against the United States, expressly prohibits actions upon 
“any claim arising in a foreign country”. 7 For this reason, 
it seems appropriate to consider the meaning which the 
courts have attributed to the phrase “foreign country” in 
order to determine what, if any, assistance these cases offer 
in determining the proper meaning to the phrase “foreign 
state” as the latter term is used in Section 401(e) of the 
Nationality Act of 1940. 

In United States v. Spelar , 8 9 there was an action brought 
against the United States under the Federal Tort Claims 
Act by Spelar’s administratrix to recover damages for 
Spelar’s death which occurred at Harmon Field, New¬ 
foundland. Harmon Field was an air base leased by the 
United States for 99 years from Great Britain. 0 In this 
case the Supreme Court made the following statement in 
regard to the phrase “foreign country”: 

We know of no more accurate phrase in common Eng¬ 
lish usage than ‘foreign country’ to denote territory 
subject to the sovereignty of another nation. 10 

The court then cited and quoted with approval Chief Justice 
Marshall and Justice Story’s definition of foreign country 
which was one “exclusively within the sovereignty of a 
foreign nation and without the sovereignty of the United 
States”. The Supreme Court held that Spelar could not 
recover against the United States for the reason that the 
injury occurred without the jurisdiction of the United 
States and in a foreign country. 

In Brewer v. United States, 11 the court had before it 
an action to recover for injuries suffered by the plaintiff 

7 62 Stat. 984, 28 U.S.C.A. § 2680 (k). 

8 338 U.S. 217 (1949). 

9 Id. at 218. 

i° id a t 219 

11 79 F. Supp. 405 (N.D. Cal., 1948). 
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due to the negligent operation of an army jeep in Okinawa 
in June of 1947. Okinawa, at the time alleged, was an island 
over which Japan was acknowledged to be the sovereign, 
but which was under military occupation pursuant jto the 
terms of the Japanese surrender of September 2,1945i The 
court held that Okinawa was a foreign country so that the 
action against the United States did not lie. Plaintiff had. 
contended that Okinawa was not a foreign country because 
it was under the exclusive military domination of the 4rmed 
Forces of the United States. As to this contentiofi, the 
Court ruled as follows : 

But this contention is basically unsound, because, Under 
international law and our own, conquest alone does not 
make a foreign country any less foreign, at least ^o far 
as the reach of the statutes of the United States is 
concerned. 


In actions brought under the Federal Tort Claims Act, 
Saipan has been held to be a foreign country 12 a^ has 
Belgium, 13 even though occupied by American troops. 
In view of the fact that the term “foreign country” is so 
similar to the term “foreign state”, the decision of the 
courts in tort claims cases are considered appropriate for 
consideration here. 


Cases Under Section 401(e) of Nationality Act of 1940 

Decided cases arising under Section 401(e) of thej Na¬ 
tionality Act of 1940, 8 U.S.C. 801(e), have arisen for the 
most part as a result of elections held in Japan. The Origi¬ 
nal cases were unanimous in holding that Japan was fiot a 
foreign state as that term is used in Section 401(e). 14 T^hese 
cases were also decided on the further ground that) the 
plaintiffs involved had voted by reason of duress, fear, 
* 

12 Brunell v. United States, 77 F. Supp. 68 (S. D. N. Y., 1948|). 

13 Straneri v. United States, 77 F. Supp. 240 (E. D. Pa., 1948). 

14 See cases collected in n. 1, Furusho v. Acheson, 94 F. $upp. 
1021 (D. Hawaii, Jan., 1951). 
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coercion and intimidation. In all of them, there was testi¬ 
mony that the plaintiffs had been told or -were afraid that 
if they failed to vote, they would lose their right to rations 
or to ration cards. The case of Kivniyuki v. Acheson , 15 is 
presently on appeal in the United States Court of Appeals 
for the Ninth Circuit. 10 

In the more recent cases, the District Courts have deter¬ 
mined that Japan was a foreign state and that the elec¬ 
tions held therein were political elections as the terms are 
used in Section 401(e). In Kuwahara v. Acheson , 17 the 
court held as follows: 

The Court is bound by the determination of the Exe¬ 
cutive Department as to whether or not Japan was a 
‘foreign state’ at the time the plaintiff voted in the 
elections of Japan, and may not make an independent 
determination on the basis of evidence introduced at 
the trial relating to the manner in which the govern¬ 
ment is conducted. Jones v. United States, 137 U.S. 
202; Williams v. Suffolk Insurance Co., 13 Pet. 415. 

The court also stated: 

• • * The Government of the United States, prior 
to the outbreak of the war with Japan on December 
7, 1941, recognized Japan as a ‘foreign state’ and has 
continued to do so to the present time. This court 
is bound by that recognition. 

To hold that Japan is not a foreign state is to say that 
a citizen of the United States may not only vote with 
impunity in Japanese elections, but also without loss 
of citizenship apply for and obtain naturalization in 
Japan. (See Sec. 801(a)); take an oath of allegiance 
to Japan, (see Sec. 801(b)); accept office in the gov¬ 
ernment of Japan (see Sec. 801(d)); make a formal 
renunciation of his United States citizenship in Japan 
(see Sec. 801(f)). Surely Congress could not have 
intended that such actions, if voluntarily done, would 
leave United States citizenship unaffected. 


15 94 F. Supp. 358 (W.D. Wash., Aug. 24, 1950, Hall, J.). 

16 No. 12772. 

17 96 F. Supp. 38 (S.D. Cal., 1951). 
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In XJyeno v. Acheson , 18 the court held that Japan was a 
foreign country. Pertinent portions of the court’s opinion 
are set forth herein as the reasoning is equally appropriate 
to this case presently on appeal. 

* * * it is obvious that the words ‘foreign state’ 

are not words of art. In using them the Congress did 
not have in mind the fine distinctions as to sovereignty 
of occupied and unoccupied countries which authori¬ 
ties on International Law may have formulated. They 
used the word in the sense of ‘otherness’. Wh|n the 
Congress speaks of ‘foreign state’, it means a country 
which is not the United States or its possession or 
colony—an alien country—other than our own, bear¬ 
ing in mind that the average American when he speaks 
of a “ foreigner ’ means an alien,—un-American. * * # 

So, the interpretation called for is that of common 
speech and not that derived from abstract speculation 
on sovereignty as affected by military occupation. 

Such abstraction would make out of present-day 
Japan a ‘ no-man’s-land’, neither part of AmericP, nor 
a part of the domain of the allied nations occupying it 
for pacification purposes. However, if Japan i$ con¬ 
sidered as a ‘foreign state’ in the accepted popular 
sense, which also has the sanction of international law, 
it has a distinct being, separate and apart from the 
occupying powers and capable of commanding allegi¬ 
ance which is incompatible with American nationality. 
Because of such incompatibility, the Congress must 
have considered it in the same sense—when it pesig- 
nated participation by an American national in a politi¬ 
cal election in a ‘foreign state’ as one of the means of 
losing his American nationality. 

And the State Department has so interpreted it. 

For these reasons, I am in disagreement with the 
cases on the subject, including Arikawa v. Achleson, 
1949, D.C. Cal., 83 F. Supp. 473 and Furusho v. Ache- 
son, 1951, D. C. Hawaii, 94 F. Supp. 1021, which by 
stressing the military control of Japan, insist thq,t, as 
an occupied country, Japan is not a foreign dtate. 
There is sound international authority for the new 

18 No. 2154, W.D., Wash. March 23, 1951, Yankwich, J., sitting 
by designation. 
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that military occupation of a country does not ipso 
facto terminate the life of the country as a separate 
entity (1-Hackworth, Digest of International Law P. 
127; Oppenheim International Law 6th Ed. (Lauter- 
pocht, pp. 147-150)). If we were dealing with an 
ancient type of occupation which resulted in the dis¬ 
solution of the defeated power and its complete absorp¬ 
tion by the victor, it might well be argued that such 
occupation effectively destroyed the existence of the 
conquered country and made it a part of the territory 
of the conqueror. But neither the United States nor 
the powers allied with it in occupying Japan did, or 
intended to dissolve Japan as a unit, or make it a part 
of the United States, or of the group of nations which 
the allied occupation represents. Indeed, the Emperor 
of Japan was allowed to remain as titular head of the 
state. Certain changes were made in the structure of 
its government by a constitution which conformed to 
the desires of the conquerors. But the life of the na¬ 
tion as such went on with its language, customs, mores, 
family institutions and even local instrumentalities of 
government. The latter, of course, modified by the 
exigencies of the new Constitution. So that, regard¬ 
less of any abstract theorizing about the effect of mili¬ 
tary occupancy upon a conquered nation, the fact re¬ 
mains that the allied authorities have not, and do not 
intend to, dissolve Japan as an entity and absorb it 
into some other yet unnamed entity. Rather, Japan is 
to be returned to its inhabitants to whom it belongs, 
after a temporary trusteeship (see Neely v. Henkel, 
1901, 180 U.S. 109, 115, 120.) To hold that, by the 
mild type of occupation, Japan ceased to be a foreign 
state is, to my mind, unwarranted by the realities of 
the occupation, as well as those recognized rules of 
international law which determine the essence of state¬ 
hood (see 1 Hyde, International Law, Second Revised 
Edition pp. 22-23). More, as already stated, the Con¬ 
gress of the United States, by using the phrase ‘foreign 
state’ meant to indicate a country other than our own, 
actions as to which might result in loss of nationality 
because it evidenced the allegiance which the United 
States has so consistently considered the essence of 
nationality. 

So that the conclusion is inescapable that in 1947 
when the plaintiff voted in the Japanese elections, 
Japan was a ‘foreign state’ within the meaning of Sec- 
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tion 801(e). (See Neely v. Henkel, supra, at p. 115; 
Pearcy v. Stranahan, 1907, 205 U.S. 257, 265-272; Bur¬ 
net v. Chicago Portrait Co., 1932, 285 U.S. 1, 5-7), 

It is thus apparent that the later cases which have had the 
' benefit of the erroneous reasoning of the earlier decisions 
in regard to Japan, have repudiated the decision in these 
cases and hold that Japan is a foreign state as that term 
is used in Section 401(e). 

The only cases decided in regard to Germany in addi¬ 
tion to the case presently before the Court are Brehm v. 
Acheson, supra, and Droesse v. Acheson. 10 The Brehm case 
followed Arikawa v. Acheson, 20 which was one of the: early 
cases deciding that Japan was not a foreign state. The 
Arikawa case was not appealed because the judge based 
his judgment in the case upon a finding that plaintiff had 
voted because of duress. It is respectfully submitted that 
the Brehm case is not good law and is entitled to be given 
no weight by this Court. 

V 

Legislative History 

The Nationality Act of 1940 was adopted after lengthy 
hearings and years of study by a committee consisting of 
the Secretary of State, Secretary of Labor and the At¬ 
torney General appointed by President Roosevelt by Execu¬ 
tive Order No. 6115. 21 In view of the fact that the com¬ 
mittee’s recommendations and comments on the revised 
code were included in their letter of submittal of the; code 
to the President and w T ere brought to the attention of Con¬ 
gress, 22 it is believed that they are especially pertinent in 
determining the meaning and intention of Congress as to 

19 No. 2783-49, D.C. McLaughlin, J., presently on appeal ::n this 
Court No. 11,004. 

20 83 F. Supp. 473 (S.D. Cal., 1949). 

21 See 86 Cong. Rec. 11,940, 11,943. 

22 Id. at 11,945. 
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the various sections of the Act. As to Section 401(e), the 
letter of submittal made the following statement: 23 

The meaning of this subsection also seems clear. 
It is applicable to any case of an American who votes 
in a political election in a foreign state, whether or 
not he is a national thereof. Taking an active part in 
the political affairs of a foreign state by voting in a 
political election therein is believed to involve a political 
attachment and practical allegiance thereto which is 
inconsistent writh continued allegiance to the United 
States, whether or not the person in question has or 
acquires the nationality of the foreign state. In any 
event it is not believed that an American national 
should be permitted to participate in the political af¬ 
fairs of a foreign state and at the same time retain 
his American nationality. The two facts would seem 
to be inconsistent with each other. 

The final clause in this subsection is applicable to the 
case of one participating in any election or plebiscite to 
determine the sovereignty over foreign territory, 
whether such plebiscite is held under the terms of a 
treaty between two or more states or an arbitral 
award. If this provision had been in effect when the 
Saar Plebiscite was held, Americans voting in it would 
have been expatriated. 

The committee’s comments on the term foreign state in¬ 
dicate that they were using the term as meaning any state 
other than the United States. 24 The Congressional debates 
are of little assistance except to indicate that expatriation 
under the laws of nationality provisions of the Act was 
intended to be automatic. 25 


23 Hearings before the Committee on Immigration and Naturaliza¬ 
tion, 76 Cong., 1st Sess. on H.R. 6127, superseded by H.R. 9980, 
pp. 490-491. 

24 Id. at 415-416. 

25 86 Cong. Rec. 11,944, see Lapides v. Clark , 85 U.S. App. D.C. 
101, 176 F. 2d 619 (1949) cert, denied 338 U. S. 860. 
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VI 


Other Considerations 

The Supreme Court in Burnet v. Chicago Portrait Co., 26 
stated that the term foreign country was not a technical or 
artificial one and that the sense in which it is used in a 
statute must be determined by reference “to the purpose 
of the particular legislation”. The purpose of the legisla¬ 
tion involved in this case is, of course, obvious. Congress 
was attempting to expatriate those citizens of the United 
States who indicated such an attachment to foreign coun¬ 
tries that they felt called upon to vote in the foreigii elec¬ 
tions. The Supreme Court in Clark v. Allen 27 held that 
whether a state was in a position to perform its treaty obli¬ 
gations “is essentially a political question.” 

It is also significant in regard to this case that in Johnson 
v. Eisentrager , 28 the Supreme Court determined that] per¬ 
sons imprisoned in the American occupied zone of Gerrhany, 
could not for this reason bring a habeas corpus proceeding 
in the courts of the United States. j 

For the foregoing reasons, it is respectfully submitted 
that Germany at the time of the election in which appellee 
voted was regarded both by the laws of the United States 
as well as the law of nations as being a foreign s^ate. 
Therefore, the election held in the American occupied jzone 
of Germany on June 30, 1946, was, under Section 401(e) 
of the Nationality Act of 1940, an election held in a foreign 
state. It is also worthy of note, that the state of war With 
Germany which began on December 11, 1941, 29 has not 1 yet 
come to an end. 30 As late as September 19,1950, the foreign 


26 285 U.S. 1, 6 (1934). 

27 331 U.S. 503 (1947). 

28 339 U.S. 763 (1950). I 

29 55 Stat. 796. | 

30 Fleming v. Mohawk Wrecking and Lumber Co., 331 U.S. (ill, 
116 (1948); Ludecke v. Watkins, 335 U.S. 160, 170 (1948). In. the 
latter case, the Supreme Court stated that the “political branch of 
the Government has not brought the war with Germany to an 
end * # * the court would be assuming the functions of the 
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ministers of France, the United Kingdom and the United 
States recognized that a state of war still existed with 
Germany. 31 This is a further indication that Germany 
has continued to be, throughout the entire war which com¬ 
menced in 1941, a foreign state as that term is used in 
Section 401(e) of the Nationality Act of 1940. 

The Election in Which Appellee Voted Was a Political Election 

as That Term Is Used in Section 401(e) of the Nationality 

Act of 1940 

The election held in the American occupied zone of Ger¬ 
many on June 30, 1946 was an election to select delegates 
to draw up constitutions for the respective Lander (J.A. 
4a-5a, 8a-12a). As is indicated in Occupation of Ger¬ 
many, Policy and Progress, Plaintiff’s Ex. E (J.A. 22a), 
there was a vigorous controversy over the “nature and 
powers of the executive, the existence and composition of a 
second chamber” as well as other matters. As the indi¬ 
viduals chosen in this election were responsible for the 
form of the constitution, which was ultimately submitted 
to the people for their approval, it therefore becomes per¬ 
tinent to determine if this election was a political election 
as the term is used in Section 401(e). 

Political is defined as follows: 32 

Political adj. 1 : Of or pertaining to polity, or politics, 
or the conduct of government, referring in the widest 
application to the judicial, executive, and legislative 
branches; of or pertaining to, or incident to, the exer¬ 
cise of the functions vested in those charged with the 
conduct of government; relating to the management of 
affairs of state; as, 'political theories 
2: Having, or conforming to, a polity, or settled system 

political agencies of the Government to yield to the suggestion that 
the unconditional surrender of Germany and the disintegration of 
the Nazi Reich had left Germany without a Government capable of 
negotiating a treaty of peace.” 

31 23 State Department Bull. 530. 

32 Webster’s New International Dictionary of the English Lan¬ 
guage (2nd Ed., Unabridged, 1948). 
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of administration; as a 'political body or government. 
3: Of or pertaining to the exercise of the rights and 
privileges or the influence by which the individuals of 
a state seek to determine or control its public policy; 
having to do with the organization or action of indi¬ 
viduals, parties, or interests that seek to control the 
appointment or action of those who manage the affairs 
of a state; as, his political affiliations were with the 
Republicans. 


Polity as defined by Webster as follows: 

Polity n. Form or constitution of the government of a 
state, or, by extension of any institution or organiza¬ 
tion similarly administered; the general or funda¬ 
mental system or organization of a government as 
determined by the theory on which it is based as fo the 
object it aims to accomplish, its relation to the people, 
their political and civil rights, etc. # * '. 

Election and electorate are defined by the same source. 

Election n. # * * 1: Act of choosing; choice 
2: Act of choosing by vote a person to fill an office, or 
to membership in a society, as by ballot, uplifted hands 
or viva voce; as, the election of a president or a m^yor; 
hence the regular exercise of its function by an elec¬ 
torate. 

Electorate n. • * * 2: The whole body of persons 
entitled to vote in an election, or any distinct class or 
division of them. 


Judge Byrne in the Kuwahara case, supra, stated that 
“no special significance was attached to the words ‘political 
election’. It seems clear that they were intended tp be 
used in their ordinary sense.” It seems obvious that an 
election of the type here involved certainly comes within 
the meaning attributed to the term “political” by Webpter. 
It is probable that even appellee will not contend that the 
voting on June 30, 1946 was not an election. 

It is interesting to note, that appellee’s attorney in a 
brief filed with the Immigration Committee suggested fhat 
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certain of the terms used in Section 401(e) were indefinite. 33 
Counsel for the appellee suggested the following: 

In considering this subsection it would be well to 
determine what is meant by 

(1) voting or participating; 

(2) political election; 

(3) election or plebiscite to determine the sover¬ 
eignty of foreign territory. 

In view of the fact that the terms criticized by counsel for 
the appellee were used without change in the Act, it must 
be determined as Judge Byrne decided, that the terms w r ere 

intended to be used in their ordinary sense. 

The law regarding the political nature of constitutional 
amendments by elections is well summarized and stated in 
In re McConaughy , 34 where the court stated: 

The doctrine that all political power is vested in the 
people is the fundamental principle of American con¬ 
stitutional law. The Constitution, which is the basis 
of the government, is the creature of their power and 
the instrument of their convenience. It is the work of 
the people acting in their original sovereign capacity. 
By it they organize the government and determine the 
powers and duties of the different departments, offi¬ 
cers, and agencies. 

It is an accepted definition among the courts of the United 
States that political rights consist in the power to partici¬ 
pate directly or indirectly in the establishment or manage¬ 
ment of the Government. 33 

Certainly an election which tends to a large extent to 
determine the type of government under which the people 
are going to live is as much or more a political election than 
is the election of an individual to fill a particular office. 


33 Hearings before the Committee on Immigration and Naturaliza¬ 
tion, House of Representatives, 76 Cong., 1st Sess. on H.R. 6127, 
superseded by H.R. 9980 at p. 387. 

34 106 Minn. 392, 119 N.W. 408, 416-417 (1909). 

35 Friendly v. Olcott, 61 Or. 580, 123 P. 53, 56; State, ex rel. 
McGovern v. Gilkisson, 208 Ind. 416, 196 N.E. 231; People v. 
Morgan, 90 Ill. 558, 563; People v. Washington, 36 Cal. 658, 662. 
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For the foregoing reasons, it is respectfully submitted 
that the election involved in this case was a political election. 

DURESS IS NOT PRESENT IN THIS CASE 

I 

The only allegation in the complaint in this case Ivhich 
can be possibly considered as an attempt to allege duress is 
the allegation contained in Paragraph 11 of the comhlaint 
that “officers of the American Occupying Forces urgbd all 
eligible persons (particularly those opposed to Colnmu- 
nism) to vote for delegates”. There can be little doubt that 
this cannot be considered as an allegation that appellee 
voted under duress. Duress must be such force or threats 
as to result in the act not being the voluntary act of the 
actor. 36 

In the event that plaintiff has, by the allegation that she 
was urged to vote, alleged that she voted under duress, sum¬ 
mary judgment was improperly granted. Duress is a ques¬ 
tion of fact. 37 When a question of fact has been raised by 
the pleadings, exhibits or affidavits, the trial court may not 
grant summary judgment to either party. 

CONCLUSION 

There is no doubt that Congress, by passing Section 401 
of the Nationality Act, intended that a citizen of the United 
States should be expatriated automatically by doing any of 
the things prohibited by that section. Appellee in this case 
admits that she voted in the elections held in the American 
Occupying Zone of Germany on June 30, 1946. As has teen 
conclusively established above, Germany is a foreign coun¬ 
try; the elections were political elections. Therefore ap¬ 
pellee has expatriated herself under the laws of the United 

36 Dos Reis ex rel. Camara v. Nicholls, 161 F. 2d 862 (C.C.A. 1, 
1947); In-ouye v. Clarke, 73 F. Supp. 1000, 1004 (S.D. Cal., 1947); 
Dubonnet v. Marshall, 80 F. Supp. 905 (D. C. 1948) ; Cantohi v. 
Acheson, 88 F. Supp. 576 (N.D. Cal., 1950) ; Kazdy-Reich v. Mar¬ 
shall, 88 F. Supp. 787 (D.C., 1950). 

37 See cases n. 36 supra. Cf. Dewey v. Clark , 86 U.S. App. P.C. 
137, 180 F. 2d 766 (1950) (Good Faith). 


States. It is respectfully submitted that the judgment of 
the court below must be reversed. 


George Morris Fay, 
United States Attorney, 
Eoss O’Donoghue, 
Joseph M. Howard, 

L. Clark Ewing, 

Assistant United States Attorneys. 
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APPENDIX 

Filed Dec. 29, 1950. Harry M. Hull, Clerk 


5 Filed Feb. 2, 1950. Harry M. Hull, Clerk 

United States District Court for the District o# 

Columbia 

Civil Action No. 520-50 I 

Hertha L. Wohlmuth, Kenilworth Apartments, Philadel¬ 
phia, Pennsylvania (c/o Mrs. Manfred Wahl) 

Plaintiff 

Dean G. Acheson, Secretary of State of the United States, 

Defendant 

Complaint for Declaratory Judgment 

The complaint of Hertha L. Wohlmuth respectfully shows 
to this Honorable Court, 


1. The plaintiff claims to be a citizen of the United States, 
presently residing in the United States, over 21 vear& of 
age, sui juris, and brings this complaint under Section j503, 
Chapter V, of the Nationality Act of 1940, as amended, 
(54 Stat. 1171; 8 U.S.C. 903) for a judgment declaring her 
to be a National of the United States. 

2. The plaintiff (nee Hertha L. Wahl) was born in the 
city, County and State of New York on April 15, 1893, [was 
subject at birth to the jurisdiction of the United States 
and consequently was a native born United States citizen 
at birth under Section 1, Amendment XIV of the Constitu¬ 
tion of the United States. Attached is a certified copy of 
Birth Record, marked Exhibit A, which relates to this plain¬ 
tiff although her name is there shown as Hertha M. Wahl. 

3. Plaintiff lived with her parents in the United States 
continuously and permanently from her birth until 1926, 
with the exception of brief summer vacation t 

abroad. 

6 4. United States passports were issued at 

District of Columbia to the plaintiff in the nam 
Hertha L. Wahl on February 18, 1921, March 21, 1924 
April 8,1925, and were renewed on several occasions. 

5. On October 19, 1926 plaintiff married Dr. Max W<phl- 
muth, a German National, in Munich, Germany, and there¬ 
after continued to live in Germany with her husband. They 
have no children. 
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6. On March 4,1936 plaintiff applied for a United States 
passport at the United States Consulate, Munich, Germany. 
Her application was denied but the Consul was authorized 
to issue to her a “Clause G” passport, valid only for return 
to the United States for permanent residence. This the 
plaintiff declined because in view of her marital status she 
did not intend to reside permanently in the United States. 

7. In 1939 after World "War II had commenced plaintiff 
called at the United States Consulate at Munich, Germany 
to inquire what she should do as a United States citizen. 
She was told she “couldn’t do anything” but must wait 
until the War was over. The United States official with 
whom she talked tore the red State Department seal from 
her United States passport which had been issued to her 
in 1925 and which by 1939 had expired, and returned the 
mutilated passport to her. In view of the information 
given her she did not at that time register as a United States 
citizen nor fill out any application for registration or for 
any other purpose. 

8. After the commencement of the War between the 
United States and Germany plaintiff did not know that 

the government of Switzerland wras representing 
7 United States interests and did not register with 
the Swiss. 

9. Plaintiff and her husband have been found not to have 
been members of the Nazi party, as evidenced by “De- 
Nazification Certificates” of which certified copies together 
with certified English translations are attached marked 
Exhibits B and C. 

10. In 1945 when the American forces occupied Germany, 
plaintiff told the American Military Government Officer at 
the Air Base at Fuerstenfeldbruck, Germany, whom she 
believes, and therefore avers, was a certain Captain Both- 
wright, that she was a United States citizen and asked what 
she should do, to which he replied that there was nothing 
for her to do at the time but to remain where she was. Plain¬ 
tiff also spoke of her United States citizenship status to 
Captain Bothwright’s successor (whose name she does not 
recall) and to his successor (whose name she believes was 
Lt. Klein) and received from each substantially the same 
advice. 

11. In 1946, when there was no German government, an¬ 
nouncement was made by the American Military Govern¬ 
ment and others of an election to be held under the auspices 
of the Occupying Military Forces to elect delegates from the 
American Zone to consider and adopt a constitution for the 
establishment of a form of government for the American 
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Zone of Germany. All persons who had possessed GerRian 
nationality at the conclusion of hostilities, who were not 
deemed to be active Nazis and who had fulfilled certain Resi¬ 
dential requirements were eligible to vote. Officers of i the 
American Occupying Forces urged all eligible persons (bar- 
ticularly those opposed to Communism) to vote for Rele¬ 
gates. No publicity was given to Section 401(e) of the 
Nationality Act of 1940, as amended, (54 Stat. 1169; 8 iJSC 
801) concerning which the plaintiff had no kn^wl- 

8 edge and verily believes that most other Unfted 
States citizens who had been residing in Germany 

during the War had no knowledge. Plaintiff voted in the 
aforesaid elections for delegates held under the ausp.ces 
of the Occupying Military Forces on June 30, 1946, but has 
voted in no other election outside the United States fifom 
January 14, 1941, (the effective date of the Nationality jA.ct 
of 1940) to the present time. 

12. As soon as possible after the United States Consulate 
at Munich was functioning after World War II, plaintiff 
talked with United States officials there in regard to her 
United States citizenship and her desire to obtain a United 
States passport to return to this, her native country. At 
that time, for the first time, plaintiff was advised not to 
vote again as it might be construed as an act of expatria¬ 
tion from the United States under Section 401 (e) of the 
Nationality Act of 1940, as amended, but she was a|lso 
informed it was doubtful if voting for delegates as afore¬ 
said under the auspices of the Occupying Military Forces 
on June 30, 1946 had constituted an act of expatriation alnd 
she was advised to file application for a United States 
passport. 

13. In July, 1947 plaintiff filed application for a United 
States passport which was denied on the grounds that she 
had expatriated herself by voting in the election of June 30, 
1946. Copy of “Certificate of Expatriation” attached, 
marked Exhibit D. 

14. This ruling of expatriation by plaintiff was the sub¬ 
ject of discussions between attorneys for the plaintiff and 
officials of the State Department but has never been re¬ 
versed and the State Department continues to decline to 
recognize plaintiff’s United States citizenship and declines 
to issue a passport to her on the grounds, as alleged by 
the State Department, that she is not a United States 

citizen. 

9 15. Plaintiff has never become naturalized in any 
foreign state or acquired nationality of a foreign sta[te 

except as may have been conferred upon her under German 





6a 


law by virtue of her marriage with a German National in 
1926. Plaintiff has retained her United States citizenship 
by virtue of the provisions of Section 3 of the Cable Act of 
September 22, 1922 (42 Stat. 1021; 46 Stat. 1511; 8 USC 9). 
Plaintiff has not taken an oath or made an affirmation or 
other formal declaration of allegiance to a foreign state, 
nor entered or served in the armed forces of a foreign 
state, nor accepted, or performed the duties of, any office, 
post, or employment under the government of a foreign 
state or political subdivision thereof, nor voted in a political 
election in a foreign state or participated in an election or 
plebescite to determine the sovereignty over foreign terri¬ 
tory since January 14, 1941 (unless the election of dele¬ 
gates of June 30, 1946, hereinabove mentioned, can be con¬ 
strued as falling in any such category, which plaintiff does 
not admit, but specifically denies), nor made formal renun¬ 
ciation of Uni Led States nationality before a diplomatic or 
consular officer in a foreign state, nor ever deserted the 
military or naval forces of the United States, nor committed 
an act of treason against, nor attempted by force to over¬ 
throw, nor borne arms against the United States, nor com¬ 
mitted any other act of expatriation from the United 
States. 

16. After plaintiff had been denied a United States pass¬ 
port she obtained “Temporary Travel Document in Lieu 
of Passport for German Nationals” No. 0087306 issued by 
the Combined Travel Board, Branch Office for Bavaria at 
Munich, Germany, on October 19, 1949 valid until April 19, 
1951 signed bv j. J. Urman, U. S. Civilian Chief Branch 
Office and a quota immigration visa to the United States 

No. 12426 issued at the American Consulate General 
10 at Munich, Germany. Immediately upon her arrival 

in the United States plaintiff took steps to assert her 
United States citizenship and upon continued denial by the 
State Department of her citizenship she brings this com¬ 
plaint for a judicial determination and declaratory judg¬ 
ment that she is a United States National. 

17. From 1926 until some time in 1935, plaintiff lived at 
Luisen Strasse, Munich, Germany; from 1936 until July 13, 
1944, at Georgen Strasse 42, Munich, Germany; from July 
1944 until some time in 1945, on Emmering Strasse, Em- 
mering bei Fuerstenfeldbruck, Germany; from 1945 until 
some time in 1946, at Hauptstrasse 9, Emmering bei Fuer¬ 
stenfeldbruck, Germany; from 1946 until November 1949, 
at Karl-Theodor Strasse 34, Munich, Germany. Since plain¬ 
tiff’s return to this country in November, 1949, she has 



resided at Kenilworth Apartments, Philadelphia, Pennsyl¬ 
vania, with her mother, Mrs. Manfred Wahl. 

Wherefore, plaintiff prays: 


1. That this Honorable Court determine that plaintiff is 
a United States National. 

2. That this Honorable Court enter a Declaratory Judg¬ 
ment holding that this plaintiff is a United States National. 

3. For such other and further relief as this Honorable 
Court deems appropriate in the circumstances. 

Hertha L. Wohlmuth. 

Henry F. Butler, 

1011 Continental Building, 

Washington 5, D. C. 

Attorney for Plaintiff. 


PLAINTIFF’S EXHIBIT D-l 

Filed Feb. 2,1950. Harry M. Hull, Clerk 


Certificate of the Loss of the Nationality of the United 

States 

(This form (No. 348) has been prescribed by the Secre¬ 
tary of State pursuant to section 501 of the act of October 
14, 1940, 54 Stat. 1171.) 


Consulate General of the 

United States of America 
at Munich, Germany, ss: 

I, John M. Kavanaugh, Vice Consul, hereby certify that 
to the best of my knowledge and belief, Hertha Lucia Wahl 
Wohlmuth, was born at New York, New York, U.S.A., on 
April 15, 1893; 

that she resides at Karl Theodorstrasse 34, Munich 23, 
Germany; 

that she last resided in the United States at Philadelphia, 
Pennsylvania; 

that she left the United States in 1925; 

that she acquired the nationality of the United States by 
virtue of birth therein; 

that she has expatriated herself under the provisions of 
section 401 (e) of Chapter IV of the Nationality Act of 1940 
by having voted in the Constitutional Assembly election of 
June 30, 1946; 
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that the evidence of such action consists of her voluntary 
sworn statement attached hereto. 

In testimony whereof, I have hereunto subscribed my 
name and affixed my office seal this 11th day of August 
1947. 

John M. Kavanaugh, 

[seal.] Vice Consul of the United States, 

at Munich, Germany. 


This certificate has been approved by the Department of 
State, Washington, D. C., in an instruction dated June 3, 
1948 to the American Consulate General, Munich, Germany. 
Service No. 13472. 

Tariff No. 38. 

No fee prescribed. 

Lois M. Unger, 

Vice Consul of the United States, 

at Munich, Germany. 


(Certificate of Expatriation) Exhibit No. D-l 
##•#*** 
21 Filed May 18, 1950. Harry M. Hull, Clerk 


Motion to Dismiss Complaint for Declaratory Judgment 

Comes now the defendant by his attorney, the United 
States Attorney, and moves that the complaint heretofore 
filed herein be dismissed for the reason that it fails to state 
a claim upon which relief may be granted. 


DEFENDANT'S EXHIBIT 1 

23 Department of State 

The Legal Adviser 

October 28, 1946. 

PD: 

Your memorandum of October 21,1946 attaches two cases 
of persons who voted in the election in Germany on June 
30,1946 and raises the question of the effect thereof on their 
American citizenship. One is a native and the other is a 
naturalized citizen. 

The Nationality Act of 1940 provides that: 

Section 401. A person who is a national of the United 
States, whether by birth or naturalization, shall lose 
his nationality by: 
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(e) Voting in a political election in a foreign st^te or 
participating in an election or plebiscite to determine 
the sovereignty over foreign territory: 

In the absence of evidence that foreigners were com¬ 
pelled to vote in the election referred to above, th^ per¬ 
sons concerned must be considered to have lost jtheir 
American citizenship as Germany is a foreign statfe and 
the election in which they voted was a political election. 


DEFENDANT'S EXHIBIT 2 

25 Department of State 

The Legal Adviser 

August 9, 194:9. 

To: PD. 

From: L/M. 

In your memorandum of July 6, 1949, you request the 
views of L with respect to the question raised in the letter 
of June 20, 1949, attached thereto, from the Immigration 
and Naturalization Service, as to whether the Department 
considers Mrs. Aimee Von Hoyningen-Huene’s voting “in 
the spring or summer of 1947 in Hesse, Germany” for the 
new Hessian Constitution as an act of voting in a political 
election in a foreign state or an act of participating in an 
election or plebiscite to determine the sovereignty over 
foreign territory. 

The applicable statute is, of course, Section 401 (e) of the 
Nationality Act of 1940, which provides that an American 
national shall lose his nationality by “Voting in a political 
election in a foreign state or participating in an election 
or plebiscite to determine the sovereignty over foreign 
territory.” 

The first question suggested by your memorandum is 
whether or not Germany is a foreign state within the mean¬ 
ing of Section 401 (e) of the Act. This office has expressed 
the view in memoranda dated October 28,1946 and July 24, 
1947, respectively, that Germany is to be considered a 
foreign state for purposes of that provision of the Nation¬ 
ality Act. Such a view is in accord with the positio^i of 
this Government that Germany did not pass out of exist¬ 
ence as a state by virtue of the unconditional surrender and 
disappearance of the central government of that country. 

There is no requirement in the law that the voting}, to 
result in expatriation, be in a national election. It has been 
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held in the past that voting in a purely local election, if it is 
of a political character, is sufficient to result in expatriation. 
For example, the Board of Immigration Appeals has held 
that voting in an election of an alderman in Hamilton On¬ 
tario, resulted in expatriation (See 1, I and N. Decisions, 
267). 

The next question to be considered is whether Mrs. Hoyn- 
ingen-Huene voted in a “political election”. For defini¬ 
tions of the term “political” reference is made to the 
memorandum of this office, dated August 8,1949, in the case 
of Berhard Erich Zabel. In the United States the term 
“election” is used for some purposes as applicable only to 
the choice of public officials as distinguished from the de¬ 
termination of submitted questions, for others it is used as 
being applicable to both. Obviously, however, it is being 
used in both senses in Section 401 (e) of the Nationality 
Act, since the word is repeated in the clause of the 
26 subsection relating to the determination of sover¬ 
eignty over foreign territory. However, there is no 
indication that the word is used in the first part of this sub¬ 
section only in the sense of election of candidates. Thus it 
w’ould seem that an election which was confined to the de¬ 
termination of a specific question could be considered a 
“political election” for purposes of this section. 

The Constitution of Hesse, like those of the other German 
Laender, was prepared in draft by a constitutional commis¬ 
sion appointed by the Minister-President of Hesse. The 
constitution was considered by a State constitutional as¬ 
sembly. Upon appraisal by the assembly, the constitution 
was referred to Military Government for review and ap¬ 
praisal, after which it was adopted in final form by the Con¬ 
stitutional Assembly. On December 1, 1946 it was adopted 
through referendum by the voters. With respect to this 
matter, a statement prepared by Military Government as 
a preface to the constitutions as published contains the fol¬ 
lowing statement: 

“In Hesse on 1 December, 1946, 72.7% of the eligible 
voters participated in the election, of whom 67.1% ap¬ 
proved the Constitution; 20.3% disapproved, and 12.5% 
invalidated their ballots. In Hesse—as w^as required 
by the Deputy Military Governor’s letter of approval— 
Article 41 providing for the socialization of certain in¬ 
dustries was subjected to separate popular referendum. 
In balloting on this question, 62.7% of the voters ap¬ 
proved, 24.5% disapproved and 12.8% were invalid.” 
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This statement indicates that the proceeding involved was 
regarded by Military Government as an election. That it 
was political there can be no doubt since the constitution 
provided for such things as the vesting of legislative p3wer 
in a duly elected Landtag, direct legislation by the people 
m certain instances, the exercise of executive and judicial 
powder, a bill of rights, the relationship of the State of Hbsse 
to a future German Government and to interim authorities, 
socialization of industry, land reform, etc. It appears that 
the voting on the constitution was followed immediately by 
elections of the State legislature (Landtage) as provided 
for in the Constitution. It does not appear whether or not 
Mrs. IIoyningen-Huene voted in these elections. 

For the reasons indicated above it is believed that the 
election in which Mrs. Hoyningen-Huene participated was a 
political election in a foreign state. Even if there should be 
any doubt about this, it is believed that it might well be held 
to be an election to determine the sovereignty over foreign 
territory. It is understood that that kind of election or 
plebiscite was mentioned in the Act with particular refer¬ 
ences to American citizens who voted on the Saar plebiscite. 
While the situation with respect to the Saar was somewhat 
different from that of present day Germany, it is belieVed 
that this kind of election might reasonably be regarded as 
one to determine the sovereignty over foreign territory, 
since it is well recognized the term “sovereignty” does ^iot 
necessarily connote complete independence. 

This matter was discussed with Mr. Tate before he went 
on leave and he expressed agreement with the conclusion 
reached. 

DEFENDANT’S EXHIBIT 3 

28 Date: February 1, 1950. 

To: PD—Mrs. Shipley 

From: GPA—Perry Laukhuff. 

Subject: German Elections of June 30, 1946. 

I have received a request from Mr. Duggan of your Divi¬ 
sion for a statement as to the nature of the elections wh|ch 
took place in the United States Zone of Germany on June 30, 
1946. These elections occurred on a state basis in the three 
states of Bavaria, Greater Hesse (as it w’as then knowi), 
and Wuerttemberg-Baden. The elections were described as 
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follows in the twelfth Monthly Report of the Military Gov¬ 
ernor , U.S. Zone dated 20 July, 1946, “Political Activity”, 
page 2: 

“On Sunday, 30 June, constitutional assemblies or 
constitutional conventions ( verfassungsgebende Ver- 
sammlungen) were elected in each of the three Laender. 
These bodies will draft new Land constitutions which, 
after approval by Military Government, will be sub¬ 
mitted to the voters for ratification.” 

I may add that the elections were fought on German politi¬ 
cal lines with lists of candidates put up by the political 
parties then licensed by American Military Government. 

Our information indicates that in Bavaria regulations 
permitted all German men and women who had had uninter¬ 
rupted residence for at least one year in Bavaria and who 
had completed their 21st year to vote at their place of resi¬ 
dence. Their eligibility was predicated on German citizen¬ 
ship. For election purposes those persons were considered 
to be German citizens who had been German citizens at any 
time prior to September 1939 and who had not acquired any 
other citizenship in the meantime. 

CERTIFIED RECORD OF OFFICIAL COURT 

REPORTER 

Proceedings Before Hon. Alexander Holtzoff, Judge 

October 9, 1950 
Vol. I Pages 1-3 
Prepared For The Clerk 

1 The above-entitled matter came on for hearing on a 
motion to dismiss before the Honorable Alexander 

Holtzoff, Judge, sitting in Motions Division No. 1, pur¬ 
suant to due and timely notice to all interested parties. 

2 The Court (orally, after hearing argument of 
counsel): The Brehm case held that Germany was 

not a foreign country for the purposes of this statute. Not 
being appealed from, I must consider that the Government 
has acquiesced in that holding. Therefore, voting in an 
election in Germany does not operate as expatriation within 
the meaning of the statute. 
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I might add this observation. The election was partici¬ 
pated in by plaintiff because it is alleged, and apparently 
it is not denied, that the American Military Government 
authorities urged everyone who was eligible to do so. The 
plaintiff had dual citizenship and hence was eligible. If 
one arm of the Government makes a statement that fnis- 
leads citizens, it does not seem to me that another arnfi of 
the Government is in a good position to press the contention 
that parties acceding to the persuation to vote, do so to 
the detriment of their citizenship. 

Of course, I recognize that the Government may noi be 
estopped. I am making these remarks purely to indi^te 
that the equities are with the plaintiff. I am deciding this 
case on the authority of the Brehm case, 90 Fed. Supp. 662. 

That case held that Germany is not a foreign spate 
3 within the meaning of the statute. 

Motion to dismiss is denied. 

«•##••• 

31 Filed Oct. 12, 1950. Harry M. Hull, Clerk 

Order 

The defendant herein having filed a motion to dismiss the 
complaint for failure to state a claim upon which relief n[iay 
be granted and said motion having come on for hearing be¬ 
fore this Court on the 9th day of October, 1950, and ^he 
Court having given consideration to the Memorandum of 
Points and Authorities filed in support of the motion, to the 
Memorandum of Points and Authorities in opposition to the 
motion and to the oral argument of counsel for the defend¬ 
ant and counsel for the plaintiff and having come to the 
conclusion that the plaintiff’s complaint does state a claim 
upon which relief can be granted, it is by the Court this 12th 
day of October, 1950 

Ordered, that the motion filed herein by the defendant to 
dismiss the complaint be, and it hereby is denied. 

Approved as to form: 

L. Clark Ewing, 

per B. Brown, 

Assistant United States Attorney, 

Attorney for Defendant. 

Alexander Holtzoff, 

Judge \ 
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29 Filed Oct. 12, 1950. Harry M. Hall, Clerk. 

Motion for Summary Judgment 

Comes now the plaintiff by her attorney and moves for 
summary judgment in the above entitled cause under Rule 
56 of the Federal Rules of Civil Procedure upon the 
grounds that the pleadings, exhibits, and memoranda of 
points and authorities of plaintiff and defendant show that 
there is no genuine issue as to any material fact and that 
plaintiff is entitled as a matter of law to a decree adjudging 
her to be a national of the United States. 

30 Filed Nov. 7, 1950. Harry M. Hull, Clerk. 

Memorandum of Points and Authorities in Opposition 
to Plaintiff’s Motion for Summary Judgment 

Comes now the defendant by his attorney, the United 
States Attorney, and as and for his opposition to the plain¬ 
tiff’s motion for summary judgment hereby incorporates 
herein and specifically makes a part hereof the exhibits at¬ 
tached to defendant’s motion to dismiss the complaint, as 
well as the memorandum of points and authorities in sup¬ 
port thereof. 

32 Filed Nov. 10,1950. Harry M. Hull, Clerk. 

Order 

The plaintiff herein having filed a motion for summary 
judgment under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure upon the ground that the pleadings, exhibits and 
memoranda of points and authorities of plaintiff and de¬ 
fendant show that there is no genuine issue as to any 
material fact and that plaintiff is entitled as a matter of law 
to a judgment declaring her to be a national of the United 
States and said motion having come on for hearing before 
this Court on the 8th day of November, 1950, and the Court 
having given consideration to the memoranda of points and 
authorities filed in support of and in opposition to the mo¬ 
tion, and having come to the conclusion that there is no 
genuine issue as to any material fact and that plaintiff is 
entitled as a matter of law to a judgment declaring her to be 
a national of the United States, it is by the Court this 10th 
day of November, 1950 
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33 Ordered that plaintiff’s motion for summary judg¬ 
ment be, and it hereby is, granted and it is further 

Ordered and Adjudged that plaintiff is, and she hereby is 
declared to be, a national of the United States, and it is 
further 

Ordered that the Certificate of the Loss of the Nationality 
of the United States executed by John M. Kavanaugh, Vice 
Consul of the United States at Munich, Germany on August 
11,1947, approved by the Department of State, Washington, 
D. C. in an instruction dated June 3,1948 and forwarded by 
registered mail to plaintiff Hertha L. Wohlmuth on July 1, 
1948 (Plaintiff’s Exhibits D-l and D-2) be, and it herebjy is, 
cancelled. 

Approved as to form: 

L. Clark Ewing, 

Assistant United States Attorney , 

Attorney for Defendant. 

Alexander Holtzoff, 

Judge. 

34 Filed Jan. 5, 1951. Harry M. Hull, Clerk. 

Notice of Appeal 

Notice is hereby given this fifth day of January, 1951, that 
defendant hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the Judg¬ 
ment and Order entered in this case on November 10, 1950, 
granting summary judgment in favor of plaintiff. 
*#*#*## 

37 Filed Jan. 18, 1951, Harry M. Hull, Clerk 

Order 

This Court having decided this case upon the basis of 
oral argument of counsel and of Memoranda of Points ^nd 
Authorities wherein each party cited extensively the fol¬ 
lowing documents: 

Occupation of Germany, Policy and Progress 
1945-46, Department of State 
Publication 2783, and 

The Axis in Defeat, Department of State 
Publication 2423 

and it appearing to the satisfaction of the Court that al¬ 
though neither party has filed the above documents as bffi- 
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cial exhibits, such documents would be of material assist¬ 
ance to an appellate court in reaching a decision, and it fur¬ 
ther appearing that no useful purpose would be served by 
photostating such documents in the preparation of the rec¬ 
ord on appeal, it is by the Court this 18 day of January, 1951 
Ordered that the foregoing documents are hereby ad¬ 
mitted in evidence; and that the Clerk of this Court be, 
and he hereby is, directed to accept for filing as part of the 
official record of this case the above two documents to be 
marked respectively: Plaintiff’s Exhibit E and Plaintiff’s 
Exhibit F, and it is further 

Ordered that the Clerk of this Court be, and he hereby 
is, directed to transmit the above two original exhibits 
rather than copies thereof to the United States Court 
38 of Appeals for the District of Columbia Circuit. 

Alexander Holtzoff, 

Judge. 


PLAINTIFF'S EXHIBIT E 

Filed Jan. 18,1951, Harry M. Hull, Clerk 

Occupation of Germany, Policy and Progress, 

1945-46 

The Department of State United States of America Pub¬ 
lication 2783, European Series 23. 

United States Government Printing Office, Washington 
25, D. C. 

August 1947 

• •••••• 

6 United States Policy, 1945-1946 

• *••*** 

8 

B. Occupation and Control 

The unconditional surrender of the German High Com¬ 
mand on May 7 and 8,1945, was followed by the assumption 
of supreme authority with respect to Germany by the Gov¬ 
ernments of the United States, the U. S. S. R., the United 
Kingdom, and France on June 5. 

• #••••• 

The Control Council is the repository of supreme author¬ 
ity in Germany and acts in lieu of a central German gov- 
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eminent. Liaison with 16 other United Nations govern¬ 
ments has been established through military missions to the 
Council. 

••••*#• 

11 : 

* # • In a practical sense, Germany has come to be gov¬ 
erned in separate compartments by the respective ijjonal 
commanders • * *. 

The effective control of Germany is exercised mainly by 
the respective zonal military governments which retain ex¬ 
clusive jurisdiction in all matters not covered by quadri¬ 
partite agreements. 

* * * • * # # 

16 

D. Denazification 

• •••••• 


American policy has consistently favored the strengthen¬ 
ing of a democratic Germany by assigning important ad¬ 
ministrative functions to German governmental unitsj as 
rapidly as their political reliability was clearly established. 
Accordingly, the three state governments of the U. S. zone 
were authorized to formulate and enact the “Law for Lib¬ 
eration from National Socialism and Militarism” of March 
5, 1946. This implemented and extended Directive No. 24 
and assigned primary responsibility for effecting the I de¬ 
nazification program to Germany agencies. 

The new German law was directed not only at exclusion 
of Nazis and militarists from important public and priyate 
posts but toward seeking out and punishing all culpable 
Nazis and militarists. Ministries of Political Liberation 
were created in each of the three German governments of 
the American zone (Bavaria, Greater Hesse, Wurttembqrg- 
Baden), whose function is to enforce the law through ap¬ 
propriate administrative and investigative machinery. The 
law goes further than military government legisla- 
19 tion in that other punishments than removal from 
office may be imposed upon guilty individuals. Fdur 
main instruments are provided. First is the registration 
and filling out of Fragebogen of every German over 18 ye^rs 
of age. Second is the machinery for executing the law—ijhe 
Ministries of Liberation, the trial and appellate tribunals 
to decide classification and sanctions in each instance, the 
public prosecutors responsible for investigation and prps- 
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edition of each case. Third is the detailed classification of 
all persons under the general groupings of “major offend¬ 
ers”, “offenders”, “lesser offenders”, “followers”, and 
“persons exonerated”. Fourth is the provision for the im¬ 
position of sanctions, such as imprisonment, forced labor, 
fines, debarment from certain occupations, ineligibility for 
public office, loss of civil or political rights, etc., upon each 
class of offenders commensurate with their degree of cul¬ 
pability. The law, in effect, constitutes a criminal code on 
Nazism and militarism. 

This law has progressively supplanted the earlier mili¬ 
tary government regulations, rescinded June 14, 1946, and 
the occupation authorities have retained only a supervisory 
role in relation to its enforcement. Although the wisdom 
of allocating so vital a function to the Germans has been 
debated and there is substantial opposition to the law in 
some German quarters, a vigorous effort is being made to 
enforce it effectively yet justly. Enforcement is handi¬ 
capped by lack of competent judicial personnel. Opposi¬ 
tion is most general in Bavaria, where conservative ele¬ 
ments are aroused over the alleged arbitrary application of 
the law in individual cases and also over its somewhat revo¬ 
lutionary implications for economic and political life. 9 

*•*•••• 

20 By April 1946 military government in the U. S. zone 

had nearly completed the processing of Fragebogen 
(91 percent) and 337,000 persons had been removed or ex¬ 
cluded from office. Thereafter denazification was primarily 
in German hands. Under the law of March 5,11,674,152 reg¬ 
istrations were received by January 1, 1947. There were 
then 425 tribunals of first instance in operation, with 135 
public prosecutors. By the end of 1946, 125,738 persons 
had been tried. 

• ••••** 


43 

H. Political Structure, Law, and Administration 

The Allied powers, having completely destroyed the Nazi 
state and assumed for the time sovereign authority in Ger¬ 
many, have been confronted with the necessity of formulat¬ 
ing policies for the rebuilding of the entire German state 


9 The strict enforcement of the law would result in the elimination 
of many leaders of the former dominant classes from posts of in¬ 
fluence and thus transfer power to groups unaccustomed to its 
exercise. 
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structure. These policies have, to date, been largely 1 con¬ 
cerned with the reactivation of German administrative or¬ 
gans on a local, regional, and zonal basis. More recently 
attention has been focused on the emergence of state junits 
{Lander) and the problem of a national political structure. 
The ultimate form of the new German state is as yet Unde¬ 
termined but is the subject of extensive debate and 
negotiation. 

The Potsdam agreement enunciates tripartite policy.^ 5 It 
specifies that the “administration of affairs in Geriiiany 
should be directed towards the decentralization of the polit¬ 
ical structure and the development of local responsibility. ” 
To this end local self-government based upon democratic 
principles and elective procedures is to be restored as 
speedily as possible, and representative and elective prin¬ 
ciples are to be extended later to regional and state ad¬ 
ministration. The Potsdam agreement did not contemplate 
a central German government in the immediate future but 
provided that central German administrative departments 
be set up to deal with finance, transportation, communica¬ 
tions, foreign trade, and industry. (To the end of 1946 
these had not been established because of failure of the four 
powers to reach agreement in the matter.) A year ajfter 
Potsdam (September 6, 1946) Secretary Byrnes advocated 
“the early establishment of a provisional German govern¬ 
ment for Germany”. 

I 

45 

1. The Reactivation of Administration 


Since Potsdam there has been little agreement among the 
four pow T ers as to specific ways and means of reviving Ger¬ 
man administration and this function has been left almost 
entirely to the respective zonal authorities. Developments 
have inevitably reflected the divergent interests and idjeo- 
logies of the occupying powers, and in consequence e^ch 
zone has evolved a distinctive political pattern. 

(a) The United States Zone. The United States has con¬ 
sistently stressed the principle that administrative func¬ 
tions should be delegated as rapidly as feasible to Germans 
of approved character and political reliability. This v^as 
done early in the occupation for local governmental uiyts 


25 See appendix H-l. France, not having been represented at 
Potsdam, has held that her Government is not bound by the agree¬ 
ment and has consistently opposed all measures looking to ihe 
reestablishment of central German administration in any form.' 


20a 


( Gemeinde, Kreis). By October 1945, three state admin¬ 
istrations had been set up in the zone—Bavaria, North 
Wurttemberg-Baden, and Greater Hesse—in addition to the 
separate administration for the Bremen enclave. 26 In each 
Land , or state, appointed officials headed by a Minister- 
President were assigned full responsibility for internal 
affairs not involving security considerations. All aspects 
of German administration were carefully scrutinized and 
supervised by military government, which, by January 
1946, was separately constituted as the Office of Military 
Government (OMGUS). During 1946 additional admin¬ 
istrative functions were progressively transferred from 
military government to German officials and agencies at 
all administrative levels. As noted earlier even such vital 
tasks as denazification are now undertaken by Germans. 
Appointive provisional parliaments, advisory in character, 
were set up in each Land. American policy is insistent that 
democratization can be achieved only through practical ex¬ 
perience and the assumption by the Germans of direct re¬ 
sponsibility for governmental actions. 

In November 1945 there was set up in Stuttgart as a 
coordinating agency for the three states a Council of Min- 
isters-President ( Landerrat ). This now operates under the 
revised statute as approved June 4,1946. 27 At first advisory, 
this agency has now been assigned substantial executive 
functions. It is the prime agency for the implementation of 
OMGUS policies within the zone. It meets monthly; its 
decisions must be unanimous. It is assisted by a secre¬ 
tariat, standing and special committees, and a directorate, 
empowered to make decisions by majority vote on 
46 matters not of major importance. The Landerrat 
has been of great importance in lightening the bur¬ 
dens of the occupation authorities, in coordinating zonal 
policy, particularly in economic matters, and in effecting the 
transfer of administrative functions to German officials. 
Its U. S. counterpart is the Coordinating Office which coop¬ 
erates closely w’ith the autonomous German administra¬ 
tions. Zonal authorities have been created with executive 
powrer in the fields of food, price control, and transporta¬ 
tion. During 1946 the Landerrat collaborated at times with 
German officials of the British zone in treating interzonal 
matters. The Landerrat has achieved a high degree of 


26 Breman now has status of a Land. 

27 See Appendix H-4. 
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coordination of policy throughout the United States zdne 
and as yet has no counterpart in any other zone. 

• •••••• 


48 2. The Future Character of the German State 

The problem of the future structure of the German 
state is now engaging the close attention of the occupying 
powers. It is generally assumed that Germany, however 
reduced in area, will not be partitioned and will ultimately 
be constituted as a unified nation. This position was defi¬ 
nitely taken by Soviet Foreign Minister Molotov on J^ly 
10, 1946, and by Secretary Byrnes in his Stuttgart address 
of September 6. 31 British spokesmen have repeatedly urged 
a united Germany. The French Government is strongly 
opposed to a strong centralized regime with authority oyer 
the Ruhr and the Rhineland. It is not opposed, however, to 
a central German government representing autonomous 
states with adequate safeguards against utilization by ihe 
central government of the resources of the western areas 
for war purposes. 


50 


I. The Revival of Political Life 


|an 

is 


Closely related to the problem of reconstituting Germ| 
administration and building the structure of a new state 
the necessity of reviving German political life along dem¬ 
ocratic lines. 


52 United States policy has recognized the fact tl}at 
political reconstruction cannot consist in the reestab¬ 
lishment of preexisting institutions or forms. The dissolu¬ 
tion of the Nazi regime has left a political void and even yet 
few constructive political ideas have emerged from the gen¬ 
eral chaos. 


In the U. S. zone the cultivation of democratic process 
has, to date, consisted mainly in the authorization of pol 
tical parties and legitimate party activities, the holding 
popular elections, both local and Land , and the drafting 
Land constitutions in accordance with democratic proc 


ures. 


es 
i- 
pf 
of 
ed- 


( a) Political Parties. Early military directives, for Se¬ 
curity reasons, discouraged the formation of political 
parties in occupied areas. But the Potsdam agreement con¬ 
tained the declaration, “All democratic political parties 


31 See Appendix H-6. 
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with rights of assembly and of public discussion shall be 
allowed and encouraged throughout Germany”. Pursuant 
to this decision, persons and groups, carefully screened to 
eliminate anti-democratic elements, have been authorized 
to organize parties based on democratic principles. Party 
organizations were at first limited to the county ( Kreis) 
level, but later authorized at the state or Land level (No¬ 
vember 30, 1945). On March 1, 1946, zonal party organi¬ 
zations were authorized. 

• •#•••• 

55 ( b ) Elections.. It has been United States policy 

to foster democratic development by holding free 
elections. In this respect this Government has been in ad¬ 
vance of the other powers. The first postwar elections in 
Germany, January 20 and 27, 1946, were for local councils 
in communities of less than 20,000 in the U. S. zone. Later 
elections have occurred as follows: for larger towns and 
rural counties, April 28; for cities, May 26; for Land con¬ 
stitutional assemblies, June 30; on Lander constitutions and 
for Lander diets, November 24 and December 1. Participa¬ 
tion of qualified voters has been large, ranging from 60 to 
89 percent. As a consequence of this series of elections two 
dominating parties have emerged, the CDU (CSU in Ba¬ 
varia) and the SPD. The former has been victorious by a 
decisive margin in Bavaria, by a narrower margin in North 
Wurttenberg-Baden; the latter has won a substantial plur¬ 
ality in Greater Hesse. Neither Communists nor Liberal 
Democrats have attained as high as 10 percent of the vote in 
any one of the Lander. German administration in the U. S. 
zone is now, within the limitations imposed by military 
government, responsible at all levels to democratically elect¬ 
ed councils or assemblies. 

(c) Constitutions. The United States has also taken the 
initiative in seeking to restore a constitutional basis for the 
political life of Germany. In each Land of the U. S. zone 
constitutional assemblies, chosen by popular election on 
June 30, 1946, convened during the summer and drew T up 
state constitutions on the basis of initial drafts prepared 
by special committees appointed by the three ministers- 
president. Vigorous controversy centered around such is¬ 
sues as the nature and powers of the executive, the 
57 existence and composition of a second chamber, re¬ 
ligious influence in the schools, and the socialization 
of key industries. Military government gave a free hand to 
the assemblies except to prescribe that the documents insure 
democratic processes, the safeguarding of civil rights, and 
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the supremacy of law. The three constitutions, as finally 
drafted by the assemblies and approved in October by 
OMGUS, embody the customary German pattern of parlia¬ 
mentary government through ministers-president subject 
to popular diets. Special stress is placed on guarantees of 
civil liberties, an independent judiciary, and popular checks 
both on administration and legislation. 

^The constitutions were presented to the electorates on 
November 24 and December 1, 1946. In all three Lander 
they were approved by substantial majorities. In Hesse 34 
article 41 of the constitution, providing for socialization of 
mines, power, iron and steel production, and rail transport, 
was voted upon separately and approved. As of January 
1, 1947, the governments of the three Lander of the U| S. 
zone have rested upon a basis of democratic control through 
the mechanism of cabinets responsible to popularly elected 
diets and the role of military government in internal G er- 
man affairs has been reduced to a minimum. 

• #*#•** 

79 Occupation and Control 

1. Defeat and Assumption of Supreme Authority 

Declaration regarding the defeat of Germany and the as¬ 
sumption of supreme authority with respect to Germany 
by the Governments of the United States of America, the 
Union of Soviet Socialist Republics, the United Kingdom 
and the Provisional Government of the French Republic. 

Press Release 480, Excerpt [June 5, 1945] 

The German armed forces on land, at sea and in the air 
have been completely defeated and have surrendered un¬ 
conditionally and Germany, which bears responsibility for 
the war, is no longer capable of resisting the will of the vic¬ 
torious Powers. The unconditional surrender of Germany 
has thereby been effected, and Germany has become sub¬ 
ject to such requirements as may now or hereafter be im¬ 
posed upon her. 

There is no central Government or authority in Germany 
capable of accepting responsibility for the maintenance of 
order, the administration of the country and compliance 
with the requirements of the victorious Powers. 

It is in these circumstances necessary, without prejudice 
to any subsequent decisions that may be taken respecting 

34 The name of this Land was changed by the constitution from 
Greater Hesse to Hesse. 


Germany, to make provision for the cessation of any further 
hostilities on the part of the German armed forces, for the 
maintenance of order in Germany and for the administra¬ 
tion of the country, and to announce the immediate require¬ 
ments with which Germany must comply. 

The Representatives of the Supreme Commands of the 
United States of America, the Union of Soviet Socialist 
Republics, the United Kingdom and the French Republic, 
hereinafter called the “Allied Representatives,” acting by 
authority of their respective Governments and in the in¬ 
terest of the United Nations, accordingly make the follow¬ 
ing Declaration:— 

The Governments of the United States of America, the 
Union of Soviet Socialist Republics and the United King¬ 
dom, and the Provisional Government of the French Repub¬ 
lic, hereby assume supreme authority with respect to 
80 Germany, including all the powers possessed by the 
German Government, the High Command and any 
state, municipal, or local government or authority.. The 
assumption, for the purposes stated above, of the said au¬ 
thority and powers does not effect the annexation of Ger¬ 
many. 

• •••**• 

82 4. Military Government 

Directive to Commander in Chief of United States 

Forces of Occupation Regarding the Military Govern¬ 
ment of Germany 

Press Release 769 JCS 1067 (April 1945) revised Ex¬ 
cerpts [October 17, 1945] 

83 2. The Basis of Military Government: 

a. The rights, power and status of the military govern¬ 
ment in Germany are based upon the unconditional sur¬ 
render or total defeat of Germany. 

b. Subject to the provisions of paragraph 3 below, you 
are, by virtue of your position, clothed with supreme legis¬ 
lative, executive, and judicial authority in the areas oc¬ 
cupied by forces under your command. This authority will 
be broadly construed and includes authority to take all 
measures deemed by you necessary, appropriate or desirable 
in relation to military exigencies and the objectives of a firm 
military government. 
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3. The Control Council and Zones of Occupation: 

I 

a. The four Commanders-in-Chief, acting jointly, i will 
constitute the Control Council in Germany which will the 
supreme organ of control over Germany in accordance ]with 
the agreement on Control Machinery in Germany. 

• * • • * # * 

Filed Jan. 18, 1951. Harry M. Hull, Clerk 

PLAINTIFF’S EXHIBIT F 

The Axis in Defeat 

A Collection of Documents on American Policy 

Germany and Japan 

Department of State 
Publication 2423 

1 General Policy 

Anglo-American Conference, 1941 
Atlantic Charter 
August 14, 1941 

Joint Declaration of the President of the United Stated of 
America and the Prime Minister, Mr. Churchill, represent¬ 
ing His Majesty’s Government in the United Kingdom, 
being met together, deem it right to make known certain 
common principles in the national policies of their respec¬ 
tive countries on which they base their hopes for a better 
future for the world. 

First, their countries seek no aggrandizement, territorial 
or other; 

Second, they desire to see no territorial changes that do 
not accord with the freely expressed wishes of the peoples 
concerned; 

Third, they respect the right of all peoples to choose the 
form of government under which they will live; and th 
wish to see sovereign rights and self-government restored 
those who have been forcibly deprived of them; 

• **•#•* 

Sixth, after the final destruction of the Nazi tyranny, thfey 
hope to see established a peace which will afford to ill 
nations the means of dwelling in safety within their own 
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boundaries, and which will afford assurance that all the 
men in all the lands may live out their lives in freedom 
from fear and want; 

6 Anglo-Soviet-American Conference, Crimea, 1945 

Joint Report (Excerpts) 

February 11, 1945 

The Following Statement is made by the Prime Minister 
of Great Britain, the President of “the United States of 
America, and the Chairman of the Council of People’s 
Commissars of the Union of Soviet Socialist Republics on 
the results of the Crimean Conference: 

The Defeat of Germany 

7 It is our inflexible purpose to destroy German mili¬ 
tarism and Nazism and to ensure that Germany will 

never again be able to disturb the peace of the world. We 
are determined to disarm and disband all German armed 
forces; break up for all time the German General Staff that 
has repeatedly contrived the resurgence of German milita¬ 
rism; remove or destroy all German military equipment; 
eliminate or control all German industry that could be used 
for military production; bring all war criminals to just and 
swift punishment and exact reparation in kind for the 
destruction wrought by the Germans; wipe out the Nazi 
Party, Nazi laws, organizations and institutions, remove 
all Nazi and militarist influences from public office and from 
the cultural and economic life of the German people; and 
take in harmony such other measures in Germany as may 
be necessary to the future peace and safety of the world. 
It is not our purpose to destroy the people of Germany, 
but only when Nazism and militarism have been extirpated 
will there be hope for a decent life for Germans, and a 
place for them in the comity of nations. 

8 President Roosevelt’s Report 

(Excerpts) 

March 1, 1945 


When We Met at Yalta, in addition to laying our strategic 
and tactical plans for a final and complete military victory 
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over Germany, there were a number of problems of vital 
political consequence. I 

First, there were the problems of the occupation and| con¬ 
trol of Germany after victory, the complete destruction of 
her military power, and the assurance that neither Nazism 
nor Prussian militarism could again be revived to threaten 
the peace and civilization of the world. 


The German people, as well as the German soldiers, ljnust 
realize that the sooner they give up and surrender^ by 
groups or as individuals, the sooner their present 

9 agony will be over. They must realize that only with 
complete surrender can they begin to reestablish 

themselves as people whom the world might accept as debent 
neighbors. 

We made it clear again at Yalta, and I now repeat—that 
unconditional surrender does not mean the destruction or 
enslavement of the German people. The Nazi leaders have 
deliberately withheld that part of the Yalta declaration 
from the German press and radio. They seek to convince 
the people of Germany that the Yalta declaration does mjean 
slavery and destruction for them—for that is how the 
Nazis hope to save their owm skins and deceive their people 
into continued useless resistance. 

We did, however, make it clear at this conference just 
what unconditional surrender does mean for Germany. 

It means the temporary control of Germany by Gi]eat 
Britain, Russia, France, and the United States. Each of 
these nations will occupy and control a separate zonej of 
Germany—and the administration of the four zones yill 
be coordinated in Berlin by a control council composed of 
representatives of the four nations. 

10 Anglo-Soviet-American Conference, Berlin, 1^45 

| 

Joint Report (Excerpts) 

Released August 2, 1945 


Germany 

The Allied Armies are in occupation of the whole of Ger¬ 
many and the German people have begun to atone for 
11 the terrible crimes committed under the leadership 
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of those whom in the hour of their success, they openly 
approved and blindly obeyed. 

Agreement has been reached at this conference on the 
political and economic principles of a coordinated Allied 
policy toward defeated Germany during the period of Allied 
control. 

The purpose of this agreement is to carry out the Crimea 
Declaration on Germany. German militarism and Nazism 
w T ill be extirpated and the Allies will take in agreement 
together, now* and in the future, the other measures neces¬ 
sary to assure that Germany never again will threaten her 
neighbors or the peace of the world. 

It is not the intention of the Allies to destroy or enslave 
the German people. It is the intention of the Allies that 
the German people be given the opportunity to prepare for 
the eventual reconstruction of their life on a democratic 
and peaceful basis. If their own efforts are steadily di¬ 
rected to this end, it will be possible for them in due course 
to take their place among the free and peaceful peoples of 
the world. 

40 Directive to Commander in Chief of United States 
Forces of Occupation Rerarding the Military 
Government of Germany 

April 1945 

(Released October 17, 1945) 

«#••••• 

47 9. Political Activities: 

a. No political activities of any kind shall be counten¬ 
anced unless authorized by you. 

• ••««•« 

71 September 20, 1945 

Agreement Between Governments of the United Kingdom, 
United States of America, and Union of Soviet Socialist 
Republics, and the Provisional Government of the French 
Republic on Certain Additional Requirements to Be Im¬ 
posed on Germany 

• •*•••• 

We, the Allied Representatives, Commanders-in-Chief 
of the forces of occupation of the United Kingdom, the 
United States of America, the Union of Soviet Socialist Re- 
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publics and the French Republic, pursuant to the Declara¬ 
tion regarding the defeat of Germany signed at Berlin on 
5th June, 1945, hereby announce certain additional require¬ 
ments arising from the complete defeat and unconditional 
surrender of Germany with which Germany must comply, 
as follows:— 

*•*•*#* 

72 Section III 

5. The Allied Representatives wall regulate all mat¬ 
ters affecting Germany’s relations with other countries. 
No foreign obligations, undertakings or commitments of 
any kind will be assumed or entered into by or on behalf of 
German authorities or nationals without the sanction of, the 
Allied Representatives. 

6. The Allied Representatives will give directions Con¬ 
cerning the abrogation, bringing into force, revival or appli¬ 
cation of any treaty, convention or other international 
agreement, or any part or provision thereof, to which Ger¬ 
many is or has been a party. 

7. (a) In virtue of the unconditional surrender of Ger¬ 
many, and as of the date of such surrender, the diplomatic, 
consular, commercial and other relations of the Gerijnan 

State with other States have ceased to exist. 

«•••#•* 

73 (c) All German diplomatic, consular, commeracial 
and other officials and members of German service 

missions abroad are hereby recalled. The control and dis¬ 
posal of the buildings, property and archives of all Geripan 
diplomatic and other agencies abroad will be prescribed by 
the Allied Representatives. 

• •••**• 

81 Section XIII 

48. In the event of any doubt as to the meaning or in¬ 
terpretation of any term or expression in the Declara¬ 
tion and in any proclamations, orders, ordinances hnd 
instructions issued thereunder, the decision of the Allied 
Representatives shall be final. 
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QUESTIONS PRESENTED 

L Whether a woman who acquired United States citizen¬ 
ship under the Constitution by birth in this country, 
and who subsequently acquired German citizenship by 
marriage to a German while still retaining United 
States citizenship by virtue of the Cable Act, was 
deprived of United States citizenship by Section 
401 (e) of the Nationality Act of 1940 because she 
voted on June 30, 1946 in an ‘‘election” held under 
the auspices and control of the United States Military 
Government in the United States zone of occupied 
Germany, when she had reported as a United States 
citizen to United States Military Government officials, 
was unaware of the provisions of Section 401 (e) of 
the Nationality Act of 1940, and was induced to vote 
by the urging of United States Military Government 
officials and by community pressure, there being no 
evidence that she intended to abandon her United 
States allegiance and citizenship. 

2. Whether Section 401 (e) of the Nationality Act of 
1940 is constitutional if construed so as to impose 
loss of citizenship in the above circumstances. 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

| 

This action was brought in the court below by Hjertha 
L. Wohlmuth, plaintiff, (appellee herein), against Dean 
G. Acheson as Secretary of State of the United Spates, 
defendant, (appellant herein), under Section 503 o^ the 
Nationality Act of 1940 (54 Stat. 1171; 8 U. S. C. 903) 
for a judgment declaring plaintiff to be a national of 
the United States and cancelling defendant’s purported 
expatriation of plaintiff under Section 401(e) of thq Na¬ 
tionality Act of 1940 (54 Stat 1168; 8 U. S. C. 801(e)). 
The United States District Court for the District of 
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Columbia, Holtzoff, J., denied defendant’s motion to dis¬ 
miss and granted plaintiff’s motion for summary judg¬ 
ment. The case is here on defendant’s appeal from the 
order granting summary judgment to the plaintiff. 

Plaintiff-appellee was born in New York, New York, on 
April 15, 1893, was subject at birth to the jurisdiction 
of the United States and consequently was a natural born 
citizen of the United States under Section 1, Amendment 
XIV of the Constitution of the United States. She re¬ 
sided with her parents in the United States until October, 
1926 when she married Dr. Max Wohlmuth, a German 
national. Under the provisions of Section 3 of the Cable 
Act of September 22, 1922, (42 Stat. 1021, 46 Stat. 1511, 
8 U. S. C. 9) appellee retained her United States citizen¬ 
ship, though under German law she acquired German na¬ 
tionality by marriage to a German national. From and 
after October, 1926 appellee resided with her husband in 
Germany. (J. A. 3a, 6a). 

In 1939, after World War II had begun, appellee in¬ 
formed an official of the United States Consulate at 
Munich, Germany of her United States citizenship, asked 
what she should do and was told that she “couldn’t do 
anything” but must wait until the war was over. Ap¬ 
pellee lived with her husband, a German physician, dur¬ 
ing the war, first in Munich in the province of Bavaria 
until they were bombed out in 1944, thereafter in the 
small town of Emmering bei Fuerstenfeldbruck, also in 
the province of Bavaria. Neither appellee nor her hus¬ 
band was ever a member of the Nazi party. (J. A. 4a, 
6 a). 

In 1945, after the American forces had occupied Ger¬ 
many, appellee informed three successive United States 
Military Government officers at Fuerstenfeldbruck, Ger¬ 
many that she was a United States citizen and was told 
by each one that there was nothing for her to do but 
to remain where she was. (J. A. 4a). 
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No warning or information of any kind was; given 
appellee by the Military Government officers or hnyone 
else about the expatriation provisions of the Natipnality 
Act of 1940, of which appellee was wdiollv ignorant since 
no publicity had been given in Germany to the passage 
of that Act late in 1940, noi* to the continued existence 
of the Act. (J A. 4a, 5a). I 

In 1946, approximately one year after the assumption 
of supreme authority with respect to Germany by the 
four Allied Powers, and at a time when there wjas no 
German government, announcement was made in the 
United States zone by the Office of Military Government 
of the United States (OMGITS) of elections to be held 
in the three “Laender” or provinces of the United States 
zone to select delegates to provincial constitutional as¬ 
sembles. The constitutional assembly of each “Land” 
or province was to consider a proposed constitution for 
that province initially drafted by a committee appdinted 
by the minister-president of the “Land” (an official ap¬ 
pointed by and responsible to the United States military 
authorities). If the constitutional assembly reached 
agreement on a provincial constitution, it was to submit 
it to OMGUS for approval or disapproval. If approved 
by OMGUS, the constitution was to be submitted t(j> the 
residents of the “Land” for their approval or disappro¬ 
val. (J. A. 4a, 22a, 23a). 

United States Military Government officers urge<| all 
eligible persons (particularly those opposed to Commun¬ 
ism) to vote in the forthcoming election. Persons who 
had possessed German nationality at the conclusion of 
hostilities and who had not been members of the Jtfazi 
party were eligible to vote provided they met certain 
minimum residential requirements. Appellee had l^een 
living with her husband in the small town of Emmebing 
bei Fuerstenfeldbruck near Munich since 1944, had nbver 
been a member of the Nazi party (nor had her husbahd). 
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had possessed German nationality at the end of hostili¬ 
ties as a result of her marriage in 1926 to a German 
national (although also retaining her United States citi¬ 
zenship) and was therefore eligible to vote. (J. A. 5a). 

On June 30, 1946 in the town of Emmering bei Fuers- 
tenfeldbruck in the United States zone of Germany, ap¬ 
pellee voted for delegates to the constitutional assembly 
in the election held under American auspices, in com¬ 
plete ignorance of the provisions of Section 401(e) of 
the Nationality Act of 1940 and believing she was acting 
in the interests of the United States by complying with 
the urgings of the military. Since that date appellee 
has voted in no other election. Appellee has at no time 
committed an act of expatriation from the United States 
unless her act of voting on June 30, 1946 be so con¬ 
strued. (J. A. 5a, 6a). There is no evidence that ap¬ 
pellee ever intended to abandon her United States alle¬ 
giance and nationality. 

In July, 1947 appellee filed application at the United 
States Consulate in Munich, United States zone of Ger¬ 
many, for a United States passport, when, for the first 
time, she was told voting might affect her United States 
citizenship. (J. A. 5a). 

On August 11, 1947, John M. Kavanaugh, Vice Consul 
of the United States at Munich, prepared and sent to 
the Department of State a Certificate of the Loss of the 
Nationality of the United States by appellee upon the 
sole ground that she had expatriated herself under the 
provisions of Section 401(e) of the Nationality Act of 
1940 by having voted in the provincial constitutional as¬ 
sembly election of June 30, 1946. This certificate was 
approved by the Department of State, Washington, D. C. 
on June 3, 1948 and was forwarded to appellee on July 
1 , 1948 whereupon she was denied a United States pass¬ 
port and all rights of United States citizenship. (J. A. 
7a, 8a). 



Upon denial of a United States passport, appellee ob¬ 
tained a Temporary Travel Document in Lieu of Pass¬ 
port for German Nationals and proceeded to the United 
States where she instituted the present suit on February 
2, 1950 after unsuccessful attempts to obtain from the 
State Department a reversal of its ruling of expatria¬ 
tion. (J. A. 6a). i 

STATUTES INVOLVED 

I 

I 

Nationality Act of 1940 

I 

Section 401. A person who is a national of the tlnited 
States, whether by birth or naturalization, shall lose his 
nationality by: 


(e) Voting in a political election in a foreign state or 
participating in an election or plebiscite to determine the 
sovereignty over foreign territory. 

(Act of October 14, 1940, c. 876, Title I, Subchai). IV, 
Section 401, 54 Stat. 1168, 8 U. S. C. 801 (e))J 

I 

Section 503. Tf any person who claims a rigl^t or 
privilege as a national of the United States is denied 
such right or privilege by any Department or agency, or 
executive official thereof, upon the ground that he ik not 
a national of the United States, such person, regardless 
of whether he is within the United States or abroad, may 
institute an action against the head of such Department 
or agency in the District Court of the United States for 
the District of Columbia or in the district court o^ the 
United States for the district in which such person claims 


a permanent residence for a judgment declaring hirh to 
be a national of the United States. 


(Act of October 14, 1940, c. 876, Title I Subchap. V, 
Section 503, 54 Stat. 1171, 8 U. S. C. 903) 
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SUMMARY OF ARGUMENT 

Expatriation of a natural born United States citizen can 

result only from his own voluntary renunciation or aban- 
•> » 

donment of nationality and allegiance. A woman who is 
a natural born United States citizen, and who also has 
German nationality by marriage, who voted in an “elec¬ 
tion 7 7 in the United States zone of occupied Germany 
upon the urging of United States Military Government 
officials and in complete ignorance of the provisions of 
Section 401(e) of the Nationality Act of 1940 did not 
thereby voluntarily renounce or abandon her United 
States nationality or allegiance and in the circumstances 
such act of voting cannot be construed as an act of 
expatriation from the United States. 

While expatriation is the inherent right of a United 
States citizen, it cannot be forced upon him. Congress 
does not have the power to provide that an innocuous 
act innocently performed by a loyal citizen and not in 
itself evidencing renunciation or abandonment of United 
States nationality or allegiance, shall effect forfeiture of 
United States citizenship. Congress never intended Sec¬ 
tion 401(e) of the Nationality Act of 1940 to impose for¬ 
feiture of citizenship in the circumstances of this case. 
An expatriation statute is penal in its nature and must 
be construed most favorably for the citizen. If this Court 
is compelled to find that Section 401 (e) of the Nation¬ 
ality Act of 1940 imposes expatriation on appellee in the 
circumstances of this case, then Section 401 (e) is uncon¬ 
stitutional. 

The “election 7 7 of June 30, 1946 held by order of and 
under the complete control of United States Military Gov¬ 
ernment authorities in the United States zone of occupied 
Germany after the utter destruction of the German gov¬ 
ernment at a time when there was no organized body 
politic in Germany, was not what Congress intended as 
a “political election 77 when it enacted Section 401(e) 
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of the Nationality Act of 1940. All cases decidecj to date 
have held that voting in the United States zone of occu¬ 
pied Germany was not “voting in a political election in 
a foreign state.” At the very least, the meaning of the 
term “political election” is ambiguous and rights of citi¬ 
zenship may not be destroyed by an ambiguity. There¬ 
fore, the “election” of June SO, 1946 in the United States 
zone of occupied Germany cannot be considered as a 
“political election” within the meaning of the Nationality 
Act of 1940. 1 

No question of sovereignty was involved in the! “elec¬ 
tion” of June 30, 1946 and the parties appear to be agreed 
that it was not an “election or plebiscite to determline the 
sovereignty over foreign territory.” 

Congress used the words “foreign state” in Section 
401(e) of the Nationality Act of 1940 in the international 
law sense of those words as they were understood in the 
year 1940. By the long-accepted standards of interna¬ 
tional law, Germany was not a “foreign state” oil June 
30, 1946. In any event, Germany was not at that time 
a “foreign state” within the meaning of Section ^01(e) 
of the Nationality Act of 1940 since Congress did not 
intend to proscribe voting in territory occupied and con¬ 
trolled by the United States. All cases decided t() date 
have so held. 

The question of whether oi not Germany was a “for¬ 
eign state” within the meaning of Section 401(e) bf the 
Nationality Act of 1940 is a question for the courts to 
determine. The exhibits of the appellant in this case do 
not in fact constitute a determination by the Statb De¬ 
partment that Germany was a “foreign state” on June 
30, 1946. Even if they could be so construed, si|ich a 
“determination” is not competent to decide the iss|ue of 
whether Germany was a “foreign state” on the da[te in 
question within the meaning of the Nationality Apt of 



1940 and a fortiori does not preclude the court from con¬ 
sidering and deciding that issue. The construction of an 
Act of Congress, the Nationality Act of 1940, is a matter 
which is clearly within the province of this Court. 

In order to effect expatriation, the act of voting pro¬ 
scribed by Section 401(e) of the Nationality Act of 1940 
must have been done voluntarily and freely, of one’s own 
choice and unimpelled by the interference or influence of 
others. Whether appellee had knowledge that voting had 
been declared to be an act of expatriation is material in 
determining whether the act alleged to have resulted in 
expatriation was in fact voluntary. Appellee voted in 
ignorance of the provisions of Section 401(e) of the 
Nationality Act of 1940, at the urging of officials of the 
United States Military Government to whom she had 
reported her United States citizenship and under con¬ 
siderable pressure from the community. Therefore, her 
act of voting was not voluntary and may not be con¬ 
sidered to have resulted in loss of her United States 
citizenship. 


ARGUMENT 

I. 

The Act of Voting in the June 30, 1946 “Election” in 
the United States Zone of Occupied Germany Was Not 
a Voluntary Renunciation or Abandonment of United 
States Nationality or Allegiance and May Not be Con¬ 
strued as an Act of Expatriation. 

From earliest times down to the present, the courts 
have held that expatriation could be effected only by an 
act which in fact indicated a voluntary shift of allegiance 
and no statute has purported to provide for expatriation 
of a citizen except as the result of such an act. 


At the time of appellee’s birth in 1893, ther^ was no 
general statute in existence i^roviding f or loss <Jf United 
States citizenship. This country had long recognized 
and declared that voluntary expatriation undei* proper 
circumstances was an inherent right of the citizen (Act 
of July 27, 1868, 15 Stat. 223) and the courts ljiad long 
held that obtaining naturalization in a foreign state or 
taking an oath of allegiance to a foreign sovereign evi¬ 
denced a change of allegiance and resulted in loss of 
United States citizenship. The marriage of an Ajmerican 
citizen woman to an alien whose citizenship she thereby 
acquired had, in addition, been construed by somj? courts 
as an act of expatriation, although there was a split of 
authority on this point. See Roche, Loss of American 
Nationality, 99 U. of Pa. L. Rev. 25 at 44. 

When appellee was 13 years old, Congress passed the 
Act of March 2, 1907 giving statutory exposition for the 
first time to the doctrine of expatriation. Section 2 of 
that Act provided in part: 

“That any American citizen shall be deemed to 
have expatriated himself when he has been Natural¬ 
ized in any foreign state in conformity with its laws, 
or when he has taken an oath of allegiance any 
foreign state.” (34 Stat. 1228, 8 U. S. C. 17). 

Section 3 of the Act provided that an American woman 
who married a foreigner would take his nationality). The 
Supreme Court of the United States held that ^uch a 
marriage was a voluntary act resulting in the acquisition 
of a foreign nationality” and consequently effecting loss 
of United States citizenship, thus resolving for thji time 
the difference of opinion among the courts ovef that 
issue. (Mackenzie v. Hare, 239 U. S. 299 (1915)). 

On September 22, 1922, appellee then being 29 years 
of age and still residing in the United States, Congress 
passed the Cable Act (42 Stat. 1022, 8 U. S. C. 9) spe¬ 
cifically repealing Section 3 of the Act of March 2, 1907 
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and providing that thereafter an American woman who 
married an alien would retain her United States citi¬ 
zenship (with certain exceptions not pertinent here). 
Section 2 of the Act of March 2, 1907 was left unchanged. 

As of September 22, 1922, therefore, obtaining naturali- 
ization in a foreign state and taking an oath of allegiance 
to a foreign state constituted the only statutory acts of 
expatriation insofar as natural born citizens were con¬ 
cerned. It was subsequently held that the Act of March 
2 , 1907 enumerated the only means by which a natural 
born citizen of the United States might lose his United 
States nationality (Leong Kwai Yin v. U. S., 31 F. 2d 
738 (C. C. A. 9, 1929)). It should be noted that each 
of the above acts indicates clearly a shift of allegiance 
from the United States. 

No further change had been made in the law regarding 
expatriation when, in 1926, at the age of 33, appellee 
married a German national, thereby acquiring German 
citizenship under German law while retaining her United 
States citizenship by virtue of the Cable Act. 

The Nationality Act of 1940, enacted on October 14, 
1940, more than one year after the war in Europe had 
begun, purported to be a codification of the nationality 
law of the United States. Actually, it revolutionized 
that law, increasing the number of acts of expatriation 
from the two previously existing to eight and, by subse¬ 
quent amendments, to ten, apparently on the theory that 
commission of any of the specified acts indicated a volun¬ 
tary shift of allegiance away from the United States in¬ 
compatible with continued retention of United States 
citizenship. It is with one of these added acts of ex¬ 
patriation, voting in a political election in a foreign state, 
(Section 401 (e) of the Nationality Act of 1940), that we 
are here concerned. 

It should be noted that prior to enactment of the Na¬ 
tionality Act of 1940 voting in a foreign state never had 
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been construed or held to be an act of expatriation, and 
that appellee was entirely unaware of the passage of 
that Act, or that “ voting in a political election in a 
foreign state” had been declared to be an act evidencing 
expatriation. 

In the landmark case of Perkins v. Elg, 307 IF. S. 325 
(1939), the Supreme Court considered the case of a child 
born in the United States of naturalized parents and 
taken, while still a minor, to the country of her par¬ 
ents’ origin, where her parents reacquired their former 
nationality by naturalization. The government fyad con¬ 
tended tliat the girl, having acquired foreign nationality 
by the renaturalization of her parents, had beeonjie natu¬ 
ralized in a foreign state in conformity with its laws and 
had thereby lost her United States citizenship under Sec¬ 
tion 2 of the Act of March 2, 1907. | 

The Supreme Court rejected this contention and; unani¬ 
mously held that Miss Elg had not lost her United 
States citizenship, stating at page 334: 

“Expatriation is the voluntary renunciation or aban¬ 
donment of nationality and allegiance. It has no ap¬ 
plication to the removal from this country of a native 
citizen during minority. In such a case the voluntary 
action which is of the essence of the right of ex¬ 
patriation is lacking.” | 

Subsequent cases have reiterated that the essential re¬ 
quirement for expatriation is a voluntary renunciation 
of allegiance to the United States. Haaland v. Attorney 
General of the United States, 42 F. Supp. 13 at 19, 20 
(D. Md., 1941); Dos Reis ex rel Camara v. Nicoles, 161 
F. 2d 860 at 868 (C. C. A. 1,1947). 

It can be seen from the record that appellee had ho in¬ 
tention of renouncing or abandoning her allegiance (to the 
United States when she voted in the provincial constitu¬ 
tional assembly election on June 30, 1946. On the con- 
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trary, appellee voted in complete ignorance of the pro¬ 
visions of the Nationality Act of 1940 and only 
after being urged to vote by United States Military Gov¬ 
ernment officials, believing that she was performing an 
act beneficial to the United States. 

The act of voting in and of itself is not in any way 
connected with a shift of allegiance from the United 
States to another country. It never constituted an act 
of expatriation prior to the Nationality Act of 1940, and 
it was included in that Act principally because during 
the Saar plebiscite in 1935 many Americans with dual 
nationality had returned to Europe and had voted in a 
manner which appeared contrary to the best interests 
of this country. (Hearings before the Committee on 
Immigration and Naturalization, House of Representa¬ 
tives, 76th Congress, 1st Session on H. R. 6127 Super¬ 
seded by H. R. 9980, p. 491). Had it not been for the 
unfavorable results of the Saar plebiscite, there prob¬ 
ably never would have been a Section 401(e). 

In this case, appellee already possessed German (as 
■well as American) nationality and was therefore eligible 
to vote. Since her voting was done at the request of 
United States authorities, it indicated a continued alle¬ 
giance to the United States, and not a shift of allegiance 
away from the United States. 

It is submitted that the act of appellee in voting in 
the June 30, 1946 “election” was not such a voluntary 
renunciation or abandonment of United States nationality 
or allegiance as to cause her expatriation under the laws 
of the United States. 
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n. 

Section 401 (e) of the Nationality Act of 194Q Is Un¬ 
constitutional If It Imposes Expatriation on Appellee 
in the Circumstances of This Case. 

i 

The Supreme Court has said that “The power of natu¬ 
ralization, vested in Congress by the Constitution, is a 
power to confer citizenship, not a power to take it 
away.” (U. S. v. Wong Kim Ark, 169 U. S. 649, 703 
(1898)). 

Whatever power Congress may have to provide for re¬ 
tention or loss of citizenship which it has conferred by 
statute, it has no power arbitrarily to expatriate h native 
born United States citizen who acquired citizenshib under 
the Constitution. Congress never has enacted a statute 
which would purport arbitrarily to expatriate a native- 
born citizen, but only statutes declaring which adts, evi¬ 
dencing a shift of allegiance away from the United 
States, when performed voluntarily, the result of an in¬ 
telligent choice with knowledge of the consequences, 
should be construed as acts of expatriation by the citizen. 

In proposing Section 401(e) to Congress, the Presi¬ 
dent’s Joint Committee pointed out that voting ii|i a po¬ 
litical election in a foreign state appeared to evidence 
such shift of allegiance. (Hearings before the Coijimittee 
on Immigration and Naturalization, supra, p. 491). How¬ 
ever, it should be pointed out that such act of voting by 
a dual national could not in fact evidence a shrift of 
allegiance unless the person voting was aware |of the 
fact that Congress had declared such act to be bn act 
of expatriation. 

Appellee was born in the United States and adquired 
her United States citizenship by virtue of the Cobstitu- 
tion of the United States and not under any Act of Con¬ 
gress. An Act of Congress which would purpprt to 
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divest appellee of her citizenship in the absence of a 
voluntary shift of allegiance, therefore, would be uncon¬ 
stitutional. 

In Mackenzie v. Hare, 239 U. S. 299 (1915), the Su¬ 
preme Court, although upholding the constitutionality of 
Section 3 of the Act of March 2, 1907 (34 Stat. 1228) 
which provided in part “That any American woman who 
marries a foreigner shall take the nationality of her hus¬ 
band,” stated at page 311: 

“It may be conceded that a change of citizenship 
cannot be arbitrarily imposed, that is, imposed with¬ 
out the concurrence of the citizen. The law in con¬ 
troversy does not have that feature. It deals with 
a condition voluntarily entered into with notice of 
the consequences.” 

No court has ever held that Congress could declare 
that the commission of an innocuous act, having no rela¬ 
tion to one’s allegiance, would result in expatriation. To 
do so would be unconstitutional. 

In the circumstances of this case it is clear both that 
appellee had no “notice of the consequences” within the 
meaning of Mackenzie v. Hare and that there wras no 
concurrence on her part in expatriation. Appellee voted, 
as has previously been stated, in ignorance of the ex¬ 
patriation provisions of the Nationality Act of 1940 and 
with no intention of abandoning her United States nation¬ 
ality or her allegiance to this country, but rather out of 
a desire to be of service to the United States and at the 
urging of United States officials. 

It is now- wrell settled that an expatriation statute is 
penal in its nature since it imposes a forfeiture of citi¬ 
zenship, and must be strictly construed in favor of the 
citizen. Huber v. Reily, 53 Pa. 112 (1866); In re Wild- 
berg er, 214 F. 508, 509 (E. P. Pa., 1914); ScJmeiderman 
v. U. S., 320 U. S. 118, 122 (1943). Section 401 (e) is 
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such an expatriation provision and must accordingly be 
interpreted most favorably for appellee herein] • 

It is submitted that this Court should interpret Section 
401(e) so as to avoid this constitutional question as was- 
done by the 1st Circuit in Dos Reis ex rel Camara v. 
Nicolls, 161 F. 2d 860, 863 (C. C. A. 1, 1947) in &n action 
involving Section 401 (c) of the same Act. 

Otherwise, this Court should hold Section 401(e) of 
the Nationality Act of 1940 unconstitutional as was done 
in the cases of Okimura v. Acheson and Murata v. Ache- 
son , not yet reported, decided on September 12, 1951 
in the United States District Court for the District of 
Hawaii, which held that sections 401 (c) and 401 (e) 
of the Nationality Act of 1940 were unconstitutional. 


The “Election” in Which Appellee Voted Was Not a 
“Political Election” Within the Meaning of Seqtion 401 
(e) of the Nationality Act of 1940. 

The “election” of June 30, 1946 held in the United 
States zone of occupied Germany under the auspices and 
control of the United States military authorities at a 
time when there was no German government, wgs not a 
“political election” as that phrase is used in Section 
401 (e) of the Nationality Act of 1940. The Act nowhere 
defines the phrase “political election” and consequently 
we must consider what that phrase meant to Congress 
in 1940 when the Act was passed, and must looli to the 
cases decided under the Act, for definition. 

The provisions of Section 401 (e) relate to two differ¬ 
ent types of elections; first, a “political election in a 
foreign state” and second, an “election or plebiscite to 
determine the sovereignty over foreign territory’’. Con¬ 
gress thus recognized that all “elections” were not neces- 
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sarily “political elections”; specifically, it recognized 
that a “political election” :n a foreign state was quite 
different from an “election’’ to determine sovereignty 
over foreign territory. By the same token, it could be 
quite different from other types of elections. The prob¬ 
lem, therefore, is to determine the difference between a 
“political election” as that phrase is used in the Nation¬ 
ality Act and a mere “election”, which does not result in 
loss of nationality unless it is an election to determine 
sovereignty over foreign territory. 

It seems clear that “political election” does not en¬ 
visage a club election, nor any election of a private or 
non-governmental nature, even though “politics” in such 
elections often run high. It would not seem to envisage 
a school or college election (in which exchange students 
from other countries might vote) even though the voting 
might follow local or national political party lines. In 
short, the word “political” appears to have been used to 
designate an election relating to an organized govern¬ 
ment or body politic. 

When Congress was considering and enacting the Na¬ 
tionality Act of 1940. no such situation as existed in 
Germany following its total defeat and utter political de¬ 
struction by the Allies had existed in any country within 
modern historical times, and there was no reason for 
anyone to foresee that such an extraordinary situation 
would exist within the succeeding decade. Therefore, as 
used by Congress in the light of the then political situa¬ 
tions throughout the world, the phrase “political elec¬ 
tion” clearly meant a decisive election of persons to fill 
offices in, or to determine issues relating to an organized 
government or body politic; conversely, it could not pos¬ 
sibly have contemplated an indecisive “election” con¬ 
ducted in and relating to a political vacuum. 

If we accept the definition of “political” in Webster’s 
New International Dictionary of the English Language 
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(2d Ed. Unabridged, 1948) quoted at length in ajppellant’s 
brief at pages 18 and 19, and apply it to the language 
here involved, it is clear that the phrase “political elec¬ 
tion” relates to a decisive election within an prganized 
body politic. As used in that phrase, the word “po¬ 
litical” does not refer to collateral activities oi to local 
“political parties” who may be campaigning inj an elec¬ 
tion, but rather to the nature of the election itself. No 
amount of local or international “politics” can make an 
election a “political election” if it does not relhte to an 
organized government or body politic. 

I 

The cases sustain these conclusions. 

The Board of Immigration Appeals in Matter H —, 1 
I. & N. Dec. 239 (1942), ruled that voting in the Dominion 
of Canada plebiscite on April 27, 1942 was not Noting in 
a “political election” in a foreign state and hence did 
not result in expatriation. The purpose of the plebiscite 
was to determine whether the electorate favored releas¬ 
ing Prime Minister King’s government from its pre-elec¬ 
tion pledge not to send Canadian forces outside of Can¬ 
ada. 

The Board concluded that the plebiscite was! not an 
election because it lacked “finality of decisiveness” (p. 
242) which the Board considered as the basic Essential 
of an election in our governmental procedure: 

“We conclude that the performance in which the ap¬ 
pellant took part . . . was in actuality a striw vote 
or opinion poll . . . and that, by reason of its lack 
of the essential element of conclusive effect, r it was 
not ‘a political election.’ ” (p. 244) 

The Immigration and Naturalization Service requested 
and obtained reconsideration of the case, but the Board 
reaffirmed its stand: 

“We conclude that a vote upon a goveriimental 
question is an election only when the vote has de- 









18 


cisive effect, and it is not an election when the result 
leaves the question moot.” (p. 248). 

The Attorney General of the United States approved the 
decision of the Board. 

The “election” of June 30, 1946 in which appellee 
voted was equally lacking in “conclusive effect” and 
therefore cannot be considered as a “political election”. 
The “election” of June 30, 1946 was held by order of the 
Office of Military Government of the United States, as 
has previously been pointed out, and was under its con¬ 
trol. Pursuant to its supreme authority the United 
States at all times had the power to alter the date of 
the election, to call off the election or to declare the 
results of the election null and void, and ultimately to 
approve, modify or disapprove any provincial constitution 
which the delegates might agree upon. (J. A. 23a). It 
must further be noted that all persons and groups in¬ 
volved were “carefully screened” in advance by OMGUS 
to eliminate anti-democratic elements. (J. A. 22a). 

In the circumstances it is clear that the so-called “elec¬ 
tion” of June 30, 1946 must he considered as merely an 
exercise or lesson in democracy and not as a “political 
election” as Congress understood that term. The June 
30, 1946 “election” closely approximated a straw vote 
or opinion poll, since it was merely advisory as far as 
the Office of Military Government of the United States 
was concerned. What effect OMGUS chose to give to 
the “election” is immaterial, just as it was immaterial 
whether or not the Canadian government gave effect to 
the plebiscite of April 27, 1942. The controlling point 
is that the United States authorities at all times had the 
power to disregard the results and that this fact was well 
known to all persons who voted in the so-called “elec¬ 
tion”. 
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Matter of F —2 I. & N. Dec. 427 (1946), involved a 
local option election in Canada on the questioh of the 
sale of beer or wine. A majority of the Board Jield that 
such an “election” was not a “political electionj” within 
the meaning of Section 401 (e) of the Nationality Act 
of 1940, thereby agreeing with the State Department 
which had expressed its opinion in a letter to thp Board. 
The Attorney General reversed the Board on th^ ground 
that the local option election possessed the essejntial de¬ 
cisive quality of an election, citing Matter of H-\-, supra. 

There is no discussion by the Attorney General re¬ 
garding whether the election was “political”. Etis opin¬ 
ion invited recourse to the courts, thereby indicating that 
he entertained considerable doubt. In reversing the 
Board he said: 

| 

“Whether a local option election is a political elec¬ 
tion within the meaning of the statute is a question 
that cannot be regarded as settled until the courts 
have had occasion to pass upon it, and I fpel that 
a judicial decision thereon is desirable.” (p. 454) 

In the matter of “elections” in occupied Germany, ju¬ 
dicial decisions have been forthcoming where administra¬ 
tive decisions appear to be lacking. There have been at 
least four cases (two of them unpublished) decided by 
the United States District Courts under Section 401 (e) 
which involved voting in the United States zpne of 
occupied Germany. Without exception the casps held 
that the act of voting in the United States zone pras not 
an act of expatriation. Brehm v. Acheson, 90 F.| Supp. 
662 (S. D. Texas, 1950); In re Riedner, 94 F. Supp. 289 
(E. D. Wis., 1950); the case here on appeal (1950): and 
Droesse v. Acheson , Civil No. 2783-49, United States Dis¬ 
trict Court for the District of Columbia (1951). 

Brehm v. Acheson , supra, involved the January 27, 
1946 “Gemeinde election” (for officials of very small com¬ 
munities) at Rodach, United States zone of Germany, 
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■widely advertised as the first free election in Germany 
since before Hitler’s advent to power. The court, in 
holding that voting in that “election” by a dual United 
States-German national did not constitute expatriation, 
stated at page 665: 

“My conclusion is that the election of January 27*. 
1946, at which plaintiff voted, was held in territory 
then ruled and governed by the United States and 
was held by permission and under the direction and 
by the authority of the United States. And that 
when plaintiff voted, she was not voting in a political 
election in a foreign state, nor was she participat¬ 
ing in an election or plebiscite to determine the sov¬ 
ereignty over foreign territory within the meaning 
of Section 801.” [Section 401 (e) of the Nationality 
Act of 1940]. 

Similarly, In re Riedner, supra, held that voting in 
the United States zone of occupied Germany was not an 
act of expatriation: 

“The record reveals that the 1946 elections held 
in occupied Germany were of the same type, if not 
the identical elections, considered in the case of 
Brehm v. Acheson, D. C., 90 F. Supp. 662. We agree 
with the conclusion reached by the learned judge 
therein that participation in such elections was not 
‘voting in a political election in a foreign state or 
participating in an election or plebiscite to determine 
the sovereignty over foreign territory’ within the 
meaning of Section 801 (e), Title 8 U. S. C. A.” 

The case at bar was decided below on the authority 
of the Brehm case and therefore may be cited in sup¬ 
port of the contention that the June 30, 1946 “election” 
was not a “political election in a foreign state” within 
the meaning of Section 401 (e). (J. A. 12a, 13a). 

Droesse v. Acheson, supra, was heard on a motion for 
judgment on the pleadings and appears to have been de¬ 
cided primarily on the theory that Germany was not a 
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foreign state at the time of the January 27, 1946 “elec¬ 
tion”. 1 

In the light of the administrative and judicial decisions 
under Section 401 (e) it is clear that the “election” of 
June 30, 1946 in the United States zone of occupied Ger¬ 
many was not a “political election.” This conclusion is 
also called for by the rule of statutory constructiojn which 
requires that an expatriation statute, since it is ^enal in 
nature, be construed most favorably for the citizen. 
(See p. 14 supra) 

At the very least, the meaning of the term “political 
election” is ambiguous and as the Supreme Court of the 
United States said in Perkins v. Elg, 307 U. S. 325 at 
337: “Rights of citizenship are not to be destroyed by 
an ambiguity.” See also Dos Reis ex rel Carrara v. 
Nicolls, 161 F. 2d 860 at 866. 

I 

There is some analogy between the situation ii} occu¬ 
pied Germany and that in occupied Japan, although the 
government of Japan was not wholly destroyed 4 s was 
the government of Germany, and hence the Japanese 
cases are not controlling here. It is interesting td note 
that there are many cases squarely holding that Voting 
in an “election” in occupied Japan was not voting in a 
“political election” in a foreign state. Arikawa v. Ache- 
son, 83 F. Supp. 473 at 475 (S. D. Cal., 1949); O'kye v. 
Acheson, 91 F. Supp. 129 at 131 (D. Hawaii, 1950); 
Yamamoto v. Acheson, 93 F. Supp. 346 at 349 (D. Ariz., 
1950); Furuno v. Acheson, 94 F. Supp. 381 (S. D. Cal., 
1950); Kai v. Acheson, 94 F. Supp. 383 (S. D. Cal., 
1950); Furusho v. Acheson, 94 F. Supp. 1021 at 102^ (D. 
Hawaii, 1951). 

It is submitted that the “election” of June 30, 1946, 
was not a “political election” within the meaninlg of 
Section 401 (e) of the Nationality Act of 1940. 
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IV. 

The “Election” of June 30, 1946 Was Not an “Elec¬ 
tion or Plebiscite to Determine the Sovereignty Over 
Foreign Territory.” 

The question of sovereignty was not at issue in the 
“election” of June 30, 1946 in which appellee voted. Ap¬ 
pellant does not contend that it was, and we understand 
he concedes it was not. Therefore, appellee makes no 
argument in this regard, but reserves the right to do so if 
it should later become necessary or desirable so to do. 

V. 

On June 30, 1946 the United States Zone of Occupied 
Germany Was Not a “Foreign State” Within the Mean¬ 
ing of Section 401(e) of the Nationality Act of 1940. 

• The question of whether or not Germany was a “for¬ 
eign state” on June 30, 1946 within the meaning of Sec¬ 
tion 401 (e) of the Nationality Act of 1940 is a matter 
for the courts and not for the State Department to de¬ 
termine. This Court must conclude that on June 30, 1946 
the United States zone of occupied Germany was not a 
“foreign state”. 

Appellant contends that the State Department has 
made a determination that Germany was a foreign 
state on June 30, 1946 as evidenced by the three exhibits 
attached to defendant’s motion to dismiss in the court 
below (J. A. 8a-12a). This “determination”, he con¬ 
tends, precludes the court from examining the question 
of whether or not Germany was a “foreign state” on 
June 30, 1946 within the meaning of section 401 (e) of 
the Nationality Act of 1940. 

We cannot agree with either of these contentions. It 
will be noted that the so-called “determination” consists 



of two unsigned inter-office memoranda dated October 28, 
1946 and August 9, 1949 which constitute at most recom¬ 
mendations from one office of the State Department to 
another that certain specific persons be considered to 
have lost their citizenship, and a third memorandum 
which merely eonvevs certain factual information from 
one part of the State Department to another. It is dif¬ 
ficult to see how these unsigned inter-office memoranda, 
written apparently by subordinate officials and intended 
for use within the Department can possibly be construed 
as “the State Department’s determination of the status 
of Germany” (Appellant’s Brief p. 4). 

In at least two cases involving voting in occupied 
Japan, the State Department attempted to prove that 
Japan was a “foreign state” within the meaning of Sec¬ 
tion 401 (e) of the Nationality Act by submitting what 
appear to have been written opinions of the Secretary of 
State and of other agents of the government (perhaps 
documents similar to appellant’s exhibits herein). In 
Furuno v. Acheson, 94 F. Supp. 381 at 382, the Court 
refused to consider such opinions: 

“. . . the additional offer and request of the de¬ 
fendant that the Court now consider a letter of the 
Secretary of State of his opinion as to the status 
of Japan, and certain opinions of agents of the 
Government, are not competent as to the determina¬ 
tion of whether Japan is a ‘foreign state’, bu|t this 
is a matter for the court under the record ih this 
case, and not one for the Executive Department.” 

The court held that Japan was not a “foreign state” 
within the meaning of the Act. 

In Kai v. Aclieson, 94 F. Supp. 383 at 384, the Court 
reached a similar conclusion: 

“. . . the letter of the Secretary of State of his 
opinion and of certain other agents of the Goyern- 
ment as to the status of Japan, is incompetent^ and 
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the above cited case [Furuno v. Acheson ] applies in 
this case. Reference to it is here made and 
adopted.” 

Appellee submits that in the instant case, the appel¬ 
lants exhibits are equally incompetent to decide the issue 
of whether Germany was a “foreign state” within the 
meaning of the Nationality Act of 1940. 

Appellant contends that “determination of sovereignty 
is a political rather than a judicial question” and that 
this Court is precluded from examining the factual situa¬ 
tion in Germany on June 30, 1946 because of the so-called 
‘‘determination” by the State Department. The cases 
which he cites do not support his contention. They all 
bear on the question of recognition by the United States 
of a particular government in a foreign sovereign state, 
and have no relevance to the case at bar. We are here 
concerned with a question of the construction of an Act of 
Congress; that is, what Congress meant by section 401 (e) 
of the Nationality Act regarding “voting in a political 
election in a foreign state’\ On June 30, 1946 it is 
clear that the United States did not recognize Germany 
as a sovereign state. The United States with its allies 
had assumed supreme authority in Germany on June 
5, 1945 and had not relinquished it as of June 30, 1946. 

That the construction of Acts of Congress belongs 
primarily to the courts and not to any department of 
the Executive Branch of the government, and that the 
courts are not bound by any administrative interpreta¬ 
tion of such Acts and are not precluded thereby from 
examining and construing for themselves the various 
Acts of Congress are such elementary propositions of 
law that they require no citations. 

Appellant refers to cases decided under the Federal 
Tort Claims Act. The words used in that act are “for- 
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eign country” and not “foreign state”. Congress used 
the words “foreign state” consistently throughout the 
Nationality Act of 1940 and must be presumed to have 
done so intentionally. Therefore, the cases decided under 
the Federal Tort Claims Act are not relevant here. 

The Nationality Act of 1940 contains no specify defini¬ 
tion of the words “foreign state”. 

Under “Definitions”, Section 103 of the Act (8 ijj- S. C. 
503), does not purport to define “foreign stalte”; it 
merely explains for the purposes of subsections (g), (b), 
and (c) of Section 404 of the Act what geographipal ter¬ 
ritory shall or shall not be included in a given foreign 
state. The meaning of “foreign state” as used not only 
in Section 404, but elsewhere in the Act (including Sec¬ 
tion 401(e)) was therefore left to the province of in¬ 
ternational law. 

That fact is made entirely clear by the explanatory 
comments on Section 103 made by the President’.^ Com¬ 
mittee which submitted to the President and through him 
to the Congress the initial draft of what was to become 
the Nationality Act of 1940. That the comments |of the 
President’s Committee are important in determining f he 
intent of Congress has been contended in appellant’s 
brief herein (p. 15): | 

I 

“The Nationality Act of 1940 was adopted after 
lengthy hearings and years of study by a eompiittee 
consisting of the Secrelarv of State, Secretary of 
Labor and the Attorney General appointed by Presi¬ 
dent Roosevelt by Executive order No. 6115. Iri view 
of the fact that the committee’s recommendation's and 
comments on the revised code were included in their 
letter of submittal of the code to the President and 
were brought to the attention of Congress, it Is be¬ 
lieved that they are especially pertinent in determin¬ 
ing the meaning and intention of Congress as to the 
various sections of the Act.” 
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Let us, therefore, examine the committee’s explanatory 
comment on Section 103 of the Act: 

“The above quoted statement is, strictly speaking, 
an explanation rather than a definition. Needless to 
say, any ‘state’ is a ‘foreign state’ from the stand¬ 
point of every other ‘state’. It is hardly necessary 
to enter into an extended discussion of the term 
‘state’ as a concept of political science or of inter¬ 
national law. Since international law is that branch 
of the law which pertains to the relations between 
the various ‘states’, or international persons, ordi¬ 
narily spoken of as ‘sovereign’ or ‘independent’, a 
discussion of the term ‘state’ may be found in any 
standard work on international law. Fenwick says: 

“As understood in international law, a state is a 
permanently organized political society, occupying a 
fixed territory, and enjoying within the borders of 
that territory freedom from control by any other 
state, so that it is able to be a responsible agent 
before the world (International Law, p. 86). 

“(For discussions of this term see also Dickinson, 
Law of Nations, ch. II, pp. 76-185; Hall, International 
Law, 8th ed., pt. I, ch. 1, pp. 17-49; Hershey, Inter¬ 
national Law, pt. 1, ch. VI-VII, pp. 157-198; Hyde, 
International Law, vol. I, pp. 16-22; Oppenheim, In¬ 
ternational Law, ch. I, 4th Ed., pp. 133-142.)” (Hear¬ 
ings before the Committee on Immigration and Natu¬ 
ralization, House of Representatives, 76th Congress, 
1st Session on H. R. 6127 Superseded by H. R. 9980, 
pp. 415-416). 

It is significant that Section 103 as proposed by the 
President’s committee and Section 103 as passed by the 
Congress are in substance identical. The conclusion, 
therefore, is inescapable that Congress endorsed and ac¬ 
cepted the comments of the President’s committee and 
felt that no definition of “foreign state” as such was 
necessary in the Act since the term had been so fre¬ 
quently defined in international law. 

The explanatory comment of the President’s Committee 
quoted above, gave Fenwick’s definition of a “state”. 



Other international law authorities are in agreement with 
that definition. Phillimore in. Vol. I of the 3d Edition of 
his International Law at page 81 (cited with approval 
in Moore, Digest of International Law, Vol. I, pp. 14-15) 
says: j 

I 

‘‘For all purposes of international law, a sthte . . . 
may be defined to be a people permanently becupy- 
ing a fixed territory, . . . bound together by Common 
laws, habits, and customs into one body poiitib, exer¬ 
cising, through the medium of an organized govern¬ 
ment, independent sovereignty and control oyer all 
persons and things within its boundaries, capable 
of making war and peace, and of entering into all 
international relations with the other communities of 
the globe.” 

Hackworth, a former Lega] Adviser of the State De¬ 
partment, in Vol. I, page 47, of his Digest of Interna¬ 
tional Law, (Department of State Publication 150$) con¬ 
curs in that definition: 


“The term state . . . connotes, in the international 
sense, a people permanently occupying a fixec^ terri¬ 
tory, bound together by common laws and customs 
into a body politic, possessing an organized govern¬ 
ment and capable of conducting relations with other 
states.” 

It can thus be seen that writers on international law 


are in agreement on the meaning of “state” ancf hold 
that there must be in addition to a people and a| fixed 
territory, an organized government and a capaejtv to 
enter into relations with other states. 


The Congress of the United States, acting through the 
Senate, the Secretary of State of the United Stated and 
the President of the United States have acquiesced in the 
accepted international law definition of a “state” by 
signing, ratifying and proclaiming the Convention on 
Rights and Duties of States, negotiated among the Ameri¬ 
can republics in 1933 at Montevideo, Uruguay. Article I 
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of that Convention (49 Star. 3097; Trenwith, Treaties, 
Conventions, etc. Between the U. S. and other Powers 
Yol. IV, p. 4808) states: 

“The state as a person of international law should 
possess the following qualifications: 

a) a permanent population 

b) a defined territory 

c) government; and 

d) capacity to enter into relations with 
other states.” 

This Convention was signed at Montevideo, Uruguay 
by 19 American republics, including the United States, 
on December 26, 1933. Ratification was advised by the 
Senate of the United States (with a reservation not here 
important) on June 15, 1934 and the Convention was 
ratified by the President of the United States on June 
29, 1934 and proclaimed on January 18, 1935. 

It becomes necessary at this point to consider the 
factual situation in Germany on June 30, 1946 in order 
to determine whether at that time Germany was a 
“foreign state” within the international law meaning of 
the term, which Congress must be considered to have 
had in mind when passing section 401 (e) of the National¬ 
ity Act of 1940. It will be shown conclusively that on 
June 30, 1946 Germany possessed no government and no 
capacity to enter into relations with other states and 
therefore was not at that time a “foreign state” within 
the meaning of Section 401 (e). 

“At the time of German defeat the major Allied 
powers were agreed that Germany should be com¬ 
pletely occupied and German political, economic, and 
cultural life controlled until the Allied objectives for 
Germany had been achieved. The historic fact that 
the Reich of 1918-1933, never fully occupied and sub¬ 
ject to only limited controls, had not been won to 
ways of peace, together with the entire disintegra- 
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tion of the German state power of May 1945, made 
the establishment of a system of total occupation 
and control logical and inevitable. 

“The unconditional surrender of the German High 
Command on May 7 and 8, 1945, was followed by 
the assumption of supreme authority with respect to 
Germany by the Governments of the United States, 
th-e U. S. S. R., the United Kingdom, and France on 
Jv/ne 5. Exclusive of the areas east of th^ Oder- 
Neisse line, [which went to Poland and Russi^l, Ger¬ 
many was divided into four zones to be administered 
separately by the four powers. ‘Greater Berlin’ was 
to be occupied jointly, each power occupying n sector 
of the city, and was to be governed by ai} inter- 
Allied authority (Kommandatura).” (Emphasis sup¬ 
plied). Occupation of Germany, Policy and\ Prog¬ 
ress, 1945-46, Department of State Publication 2783, 
August, 1947, p. 8, (quoted in part at J. A. 16^). 

The Declaration Regarding Defeat of Germany and 
Assumption of Supreme Anthoritv by Allied Powers of 
June 5, 1945, (60 Stat. 1649, Occupation of Germany, 
pp. 79-80, quoted in part at J. A. 23a, 24a) m^kes it 
entirely clear that the “state” of Germany wa| com¬ 
pletely destroyed: 

“There is no central Government or authority in 
Germany capable of accepting responsibility for the 
maintenance of order, the administration of thd coun¬ 
try and compliance with the requirements of the vic¬ 
torious Powers. 

# * # * 

“The Governments of the United States of Amer¬ 
ica, the Union of Soviet Socialist Republics aijid the 
United Kingdom, and the Provisional Government 
of the French Republic, hereby assume suprenke au¬ 
thority with respect to Germany, including all the 
powers possessed by the German Government, the 
High Command and any state, municipal, or local 
government or authority. The assumption, fdr the 
purposes stated above, of the said authority and 
powers does not effect the annexation of Germany. 
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“The Governments of the United States of Amer¬ 
ica, the Union of Soviet Socialist Republics and the 
United Kingdom, and the Provisional Government 
of the French Republic, will hereafter determine the 
boundaries of Germany or any part thereof and the 
status of Germany or of any area at present being 
part of German territory.” 

The Allied Powers established a Control Council con¬ 
sisting of the four Allied commanders in chief through 
which supreme authority was to be exercised and w T hich 
w’ould specifically take over all relations with other coun¬ 
tries : 


“The Control Council is the repository of supreme 
authoritv m Germanv and acts in lieu of a central 

•> *t 

German government. Liaison with 16 other United 
Nations governments has been established through 
military missions to the Council.” Occupation of 
Germany, p. 8. (J. A. 16a, 17a). 

General Eisenhower, as Commanding General of the 
United States forces of occupation in Germany, became 
the United States member of the Control Council and 
the head of military government in the United States 
zone of occupation. As such, he was governed by Joint 
Chiefs of Staff Directive 1067 of April, 1945 (released 
on October 17, 1945) wilich stated: 

“2. The Basis of Military Government: 

a. The rights, power and status of the military 
government in Germany are based upon the 
unconditional surrender or total defeat of 
Germany. 

b. Subject to the provisions of paragraph 3 be¬ 
low' [relating to the Control Council], you 
are, by virtue of your position, clothed with 
supreme legislative, executive, and judicial 
authority in the areas occupied by forces 
under your command. This authority will 
be broadly construed and includes authority 
to take all measures deemed by you neces- 



sary, appropriate or desirable in relation to 
military exigencies and the objectives of a 
firm military government.” (Occupation of 
Germany, p. 83; J. A. 24a) 

“9. Political Activities: j 

a. No political activities of any kind qhall be 
countenanced unless authorized by you. You 
will assure that your military government 
does not become committed to any political 
group.” (The Axis in Defeat, Department 
of State Publication 2423, p. 47; J. A. 28a). 

The Control Council reached an impasse shortlv after 
its creation and the four zones became for all practical 
purposes four separate units. 

“In a practical sense, Germany has come to be 
governed in separate compartments by the Respec¬ 
tive zonal commanders and a fully coordinated con¬ 
trol of German affairs awaits further agreement at 
the intergovernmental level . . . 

m m m m 

“The effective control of Germany is exercised 
mainly by the respective zonal military governments 
which retain exclusive jurisdiction in all matters not 
covered by quadripartite agreements. Thus the) zones 
have tended to become, to a considerable degree, self- 
contained political and economic units. A chief ob¬ 
jective of United States policy is to eliminate zonal 
barriers and thus transform Allied control of Ger¬ 
many into a genuinely joint arrangement. ” Occupa¬ 
tion of Germany, p. 11. (quoted in part at J. A. 
17a). 

On September 20, 1945, pursuant to the Declaration of 
June 5, 1945, the Allied powers reached an Agreement 
on Certain Additional Requirements to be Imposed on 
Germany. Section III of that Agreement reads ip part 
as follows: 

“5. The Allied Representatives will regulate all 
matters affecting Germany’s relations with other 
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countries. No foreign obligations, undertakings or 
commitments of any kind will be assumed or entered 
into by or on behalf of German authorities or na¬ 
tionals without the sanction of the Allied Repre¬ 
sentatives. 

“6. The Allied Representatives will give directions 
concerning the abrogation, bringing into force, re¬ 
vival or application of any treaty, convention or other 
international agreement, or any part or provision 
thereof, to which Germany is or has been a party. 

“7. (a) In virtue of the unconditional surrender 

of Germany, and as of the date of such surrender, 
the diplomatic, consular, commercial and other rela¬ 
tions of the German State with other States have 
ceased to exist. ( The Axis in Defeat, p. 72, J. A. 
29a) 

As of late 1945, therefore, the German government had 
been completely destroyed, supreme authority in internal 
and external affairs was vested in the Allied powers, 
that part of Germany east of the Oder-Neisse line had 
been, to all intents and purposes, annexed by Poland 
and Russia and the balance of what was formerly Ger¬ 
many had been divided into four separate zones of occu¬ 
pation. In short, Germany had ceased to exist as a state. 

In the view of a well-known international law author¬ 
ity: 

“The existence of an independent government is 
an essential element of a state in the eyes of inter¬ 
national law. By abolishing the last Government of 
Germany the victorious powers have destroyed the 
existence of Germany as a sovereign state. Since 
her unconditional surrender, at least since the abol¬ 
ishment of the Doenitz Government, Germany has 
ceased to exist as a state in the sense of international 
law.” (Kelsen, The Legal Statios of Germany Ac¬ 
cording to the Declaration of Berlin, 39 American 
Journal of International Law 518, 519). 


No substantial change in the status of occupied Ger¬ 
many occurred prior to June 30, 1946, the datfe of the 
“election” in which appellee voted. Earlier in 1946, the 
United States Office of Military Government h^d spon¬ 
sored “elections’’ at the municipal and county levels 
(Occupation of Germany, p. 55, J. A. 22a), but no Ger¬ 
man government had yet been created. 

In August, 1947, the State Department in Occupation 
of Germany, p. 43, covering the period May, 1945 through 
1946, recognized that as of the end of 1946 there was 
no German state: 

“The Allied Powers, having completely destroyed 
the Nazi state and assumed for the time sovereign 
authority in Germany, have been confronted with 
the necessity of formulating policies for the Rebuild¬ 
ing of the entire German state structure. These 
policies have, to date, been largely concerned with 
the reactivation of German administrative organs on 
a local, regional, and zonal basis. More recently at¬ 
tention has been focused on the emergence off state 
units ( Lander) and the problem of a national politi¬ 
cal structure. The ultimate form of the ne^” Ger¬ 
man state is as yet undetermined but is the subject 
of extensive debate and negotiation.” (J. A. 18a, 
19a). 

It is questionable if even today under the long-accepted 
international law definition there is a German “Rtate.” 
What the world heretofore has known as Germariy has 
been split asunder by Polish and Russian annexation of 
the portions east of the Oder River and by a division 
of the balance of its former territory into two segpients, 
one in the East occupied by and under the complete con¬ 
trol of Russia, and the other in the West, still occupied 
bv and under the control of the United States, IGreat 
Britain and France. 

As recently as July 9, 1951, the President of the 
United States, in recommending to Congress termiijiation 
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of the state of war which has existed since December 11, 
1941, recognized that the German “state” had not yet 
been reconstituted: 

“The termination of the state of war with Ger¬ 
many will not affect the status of the occupation. 
The rights of the occupying powrers do not rest 
upon the existence of a state of w’ar, as such, and 
will not be affected by its legal termination. The 
rights of the occupying powers result from the con¬ 
quest of Germany, accompanied by the disintegration 
and disappearance of its former government, and the 
allied assumption of supreme authority. We are not 
surrendering these rights by terminating the state 
of w’ar. We do intend, however, in agreement with 
our allies, to grant the Federal Republic increasing 
authority over its own affairs, and eventually to see 
Germany restored as a fully sovereign nation.” 
(Emphasis supplied) (97 Congressional Record 
7946, House Document 188, 82nd Congress.) 

The cases decided under section 401 (e) of the Na¬ 
tionality Act of 1940 involving voting in occupied Ger¬ 
many have unanimously held that Germany w’as not a 
“foreign state” within the meaning of section 401 (e). 

Brehm v. Acheson, 90 F. Supp. 662, (S. D. Texas, 
1950), involved voting in a local election in the United 
States zone of Germanv on Januarv 27, 1946. Plaintiff 
in that case was issued a Certificate of the Loss of the 
Nationality of the United States (entirely similar to the 
certificate of present appellee) solely on the ground of 
having voted in a political election in a foreign state 
in contravention of Section 401 (e) of the Nationality 
Act of 1940. In holding that plaintiff Brehm had not 
expatriated herself the court said at page 665: 

“In a publication or book of 241 pages offered and 
admitted in evidence, styled ‘Occupation of Ger¬ 
many—Policy and Progress’ issued by the Depart¬ 
ment of State of the United States for 1945 and 
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1946 (Publication 2783, European Series 2^), there 
are set forth the relations of the United States and 
Germany at the time such election was held, and it is 
made clear that the area in which the election was 
held was not a foreign state or territory within the 
meaning of Section 801 (e). [Section 401 (e) of 
the Nationality Act of 1940] 

“My conclusion is that the election of Janpary 27, 
1946, at which plaintiff voted, was held in territory 
then ruled and governed by the United States and 
was held by permission and* under the direction and 
by the authority of the United States. And that 
when plaintiff voted, she was not voting in a political 
election in a foreign state nor was she participating 
in an election or plebiscite to determine the sover¬ 
eignty over foreign territory within the meaning of 
Section 801.’’ 

I 

It is submitted that the same conclusion ipust be 
reached in regard to the June 30, 1946 “election’’ in 
which appellee voted. 

In re Riedner, 94 F. Supp. 289 (E. D. Wis.,1 1950), 
followed the Brelnm case and held that voting in tjie 1946 
elections in occupied Germany was not “voting in a 
political election in a foreign state or participating in 
an election or plebiscite to determine the sovereignty 
over foreign territory” within the meaning of (Section 
401 (e). (See p. 20 supra). 

In the court below in the instant case Judge Kfoltzoff 
said in denying the Government’s motion to dismiss: 

“The Brelnm case held that Germany was I not a 
foreign country for the purposes of this statute. Not 
being appealed from, I must consider that the Gov¬ 
ernment has acquiesced in that holding. Therefore, 
voting in an election in Germany does not operate 
as expatriation within the meaning of the statute.” 
(J. A. 12a) 


In the case of Droesse v. Acheson, Civil No. 2783-49, 
United States District Court for the District 0 |f Co- 
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lumbia (1951), the court had before it a Memorandum 
of Points and Authorities in which plaintiff’s argument 
was that Germany was not a “foreign state” within the 
meaning of Section 401 (e) of the Nationality Act of 
1940. After oral argument, the court granted plaintiff’s 
motion for judgment on the pleadings. The Government 
appealed and while the appeal was pending the case be¬ 
came moot because of the passage by Congress of a 
private law declaring that “notwithstanding the provisions 
of section 401 (e) of the Nationality Act of 1940, as 
amended, Mrs. Clara Raffloej Droesse shall be held and 
considered to have retained her United States citizen¬ 
ship.” (Private Law 144, S2d Congress). As of mid- 
October, 1951, cross motions to dismiss or to reverse 
and remand had been argued, but had not been decided 
in this Court. 

It is enlightening to note that the bill for the relief 
of Mrs. Droesse, a natural born United States citizen, 
as originally introduced in the 81st Congress early in 
1949 as H. R. 3570 and as introduced in the 82nd Con¬ 
gress in January 1951 as H. R. 896, assumed that she 
had lost her United States citizenship by voting in 
one of the “elections” held under the auspices of the 
United States Military authorities in occupied Germany, 
and merely authorized her speedy naturalization. Ho\c- 
ever, after hearings before the House Judiciary Subcom¬ 
mittee where it was brought out that Mrs. Droesse had 
voted because of community pressure, in total ignorance 
of the provisions of Section 401 (e) of the Nationality 
Act of 1940 and without any intention of giving up her 
American citizenship, that the United States District 
Court for the District of Columbia had declared her to 
be a United States citizen, that the government had ap¬ 
pealed the decision to this Court and that some six or 
seven District Courts in all parts of the country already 
had held that voting in those circumstances did not effect 
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expatriation from the United States (District of Co¬ 
lumbia, Texas, Wisconsin for Germany; Arizona, Cali¬ 
fornia, Hawaii and Washington for Japan) the |bill was 
amended in Committee to declare that she should be held 
and considered to have retained her United States citizen¬ 
ship notwithstanding the provisions of Section 401 (e) of 
the Nationality Act of 1940, and was so enacted as Pri¬ 
vate Law 144. 1 This puts the stamp of Congressional 
approval on the .judicial interpretation of Section 401 (e) 
of the Nationality Act of 1940 by the District Court in 
the Droesse ease, and in all of the other District Court 
cases (including the case at bar) which unanimously have 
held that voting in elections held under the auspices of 
United States Military occupying forces in Germany and 
in Japan, in complete ignorance of the provisions of 
Section 401 (e) of the Nationality Act of 1940 arid with 
no intent to abandon allegiance to this country shall not 
constitute an act of expatriation. (See H. R. 896; House 
of Representatives Report No. 330; Senate Report No. 
451; Private Law 144; all in the 82nd Congress, 1st 
Session) i 

While there are substantial differences between th|e type 
of United States occupation existing in Japan and that 
existing in Germany, nevertheless it is of some interest 
to consider the cases which have dealt with voting in 
occupied Japan. The following cases held that (Japan 

1 Indeed the bill was reported to and passed by the Senate after 
Kunivvki v. Acheson, 94 F. Supp. 358 (W.D. Wash., 1950), one of 
the District court cases referred to above, involving voting in [Japan, 
had been reversed by the United States Court of Appeals for the 
9th Circuit on June 14, 1951 (189 F. 2d 741). 

This reversal relates exclusively to the situation in Japan dnd is, 
therefore, not controlling here. | 

It should be noted that appellee Kuniyuki is in the process of 
filing a petition for certiorari with the Supreme Court of the 
United States. The record on appeal has already been lodged with 
that court. 
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was not a “foreign state” within the meaning of Section 
401 (e) of the Nationality Act of 1940: Arikawa v. 
Acheson, 83 F. Snpp. 473 (S. D. Cal., 1949); Tsunashima 
v. Acheson (same citation); Ouye v. Acheson, 91 F. Supp. 
129 (D. Hawaii, 1950); Yamamoto v. Acheson, 93 F. 
Supp. 346 (D. Ariz., 1950); Furwno v. Acheson, 94 F. 
Supp. 381 (S. D. Cal., 1950); Kai v. Acheson, 94 F. Supp. 
383 (S. D. Cal., 1950); Seki v. Acheson, 94 F. Supp. 438 
(S. D. Cal., 1950): Ya-da v. Acheson (same citation); 
Baku? v. Acheson, 94 F. Supp. 439 (S. D. Cal., 1950), 
and Furnsho v. Acheson, 94 F. Supp. 1021 (D. Hawaii, 
1951). 

It can thus he seen that the international law authori¬ 
ties, the courts, Congress and the State Department it¬ 
self are agreed that on June 30, 1946 Germany was not 
a “foreign state” within the meaning of Section 401 (e) 
of the Nationality Act of 1940. This Court must reach 
the same conclusion. 

VI. 

The Act of Appellee in Voting in the June 30, 1946 
“Election” Was Not Her Free and Voluntary Act. 

Although the Nationality Act does not specify that 
the acts proscribed in Section 401 must have been done 
voluntarily in order to effect expatriation, it is now well 
settled that such is the case. Dos Reis ex rel Camara 
v. Nicolls, 161 F. 2d 860 (C. C. A. 1, 1947); Fujizawa v. 
Acheson , 85 F. Supp. 674 (S. D. Cal., 1949); Podea v. 
Acheson, 179 F. 2d 306 (C. A. 2, 1950); etc. Appellee’s 
act of voting was not voluntary and therefore may not 
be construed as an act of expatriation. 

Webster’s Nem International Dictionary, Second Edi¬ 
tion, defines “voluntary” as follows: 

“1. Proceeding from the will, or from one’s own 
choice or full consent; produced in or by an act 
of choice: as voluntary action. 
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“2. Unconstrained by interference; unimpeded by 
another’s influence; spontaneous; acting of one¬ 
self or itself; free. * * * ” i 

As the court said in Kuwahara v. Acheron, 96 F|. Supp. 
38 at 42 (S. D. Cal., 1951): 

“The question, then, is whether plaintiff’s^ action 
in voting in the elections was an act of his own 
choice, unimpelled by the interference or influence 
of others. In applying this test the quanturh of in¬ 
fluence which w T ould remove the act from the sphere 
of ‘free choice’ would vary according to thi char¬ 
acter of the act. For example, ‘Committing any act 
of treason against, or attempting by force to over¬ 
throw or bearing arms against the United States 
• # subsection (h), should require a far greater 
degree of influence or compulsion to justify a find¬ 
ing that it was involuntary than would the |act of 
voting in an election. Likewise, it would seeijn that 
being naturalized in a foreign state, subsection (a), 
or swearing allegiance to a foreign state, subjection 
(b), or serving in the armed forces of a foreign 
state, subsection (c), (particularly of an enemy! coun¬ 
try), or making a formal renunciation of nationality, 
subsection (f), all are acts which would require a 
higher degree of pressure than would the 4ct of 
voting.” 

In the same case the court said that knowledge qf the 
law regarding expatriation by voting and whether or 
not a person intended to shift allegiance by casting la bal¬ 
lot are material for the purpose of deciding whether the 
act of voting was voluntary (96 F. Supp. 38 at 43): 

I 

“An American citizen who has performed ohe of 
the overt acts prescribed in Section 801 [401] cannot 
preserve his citizenship by showing his intent o^ un¬ 
derstanding to have been contrary to the usual legal 
consequences of such an act. However, it doej not 
follow that knowledge and intent are not material 
for the purpose of determining whether or not the 
doing of the act was voluntary. Greater compulsion 
is ordinarily required to influence one to perform an 
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act which he knows is wrong or which he knows will 
result in grave consequences . . . but in deciding the 
issue of ‘voluntary’ the trier of fact must consider 
all evidence relating to the mental condition of the 
actor to determine whether his act was ‘unimpelled 
by another’s influence.’ ” 

The court concluded that plaintiff Kuwahara’s action 
in voting in the Japanese election was not voluntary: 

“He voted because he thought he was required to 
vote and feared the result if he disregarded the ad¬ 
monition and urging of the occupation authorities. 
His action was impelled by the influence of those 
whom he recognized as exercising supreme power and 
was not voluntary.” 

Other decided cases agree that compulsion need not be 
physical to be effective and to render the act in question 
involuntary. In Uyeno v. Acheson, 96 F. Supp. 510 at 
517, 518 (W. D. Wash., 1951) the court said: 

“If physical force were necessary to prove the act 
to be involuntary, the conclusion would be unavoid¬ 
able that there was none. But our Court of Appeals 
in Aclieson v. Murakami, 9 Cir. 1949, 176 F. 2d 953, 
and other courts have held that there may be a type 
of public coercion which renders an act involuntary, 
although it does not stem from the use of force. 
See, Fujisawa v. Acheson, D. C. Calif., 1949, 85 F. 
Supp. 674.” 

* # • * 

“But, in the realm of human action, modern psychol¬ 
ogy teaches us that group and individual pressures 
acting upon the needs of a person may be so over¬ 
powering in their nature as to overcome individual 
will and accomplish what physical violence could 
not.” 

In Xakashima v. Acheson, 98 F. Supp. 11 at 13 (S. D. 
Cal., 1951), Judge Byrne said: 

“The means of exercising duress is not limited to 
guns, clubs or physical threats. The fear of loss 
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of access to one’s country, like the fear of loiss of a 
loved one, can be more coercive than the fear of 
physical violence. The plaintiff’s act of votijng was 
not of her own choice, it was impelled by !the in¬ 
fluence of those who stood in a position of authority 
and was not a voluntary act.” 

In both of these cases the court concluded that the 
act of voting was not voluntary. 

In the light of the above decisions let us examine 
the facts in the instant case. Appellee voted in the June 
30, 1946 “election” because she was urged to do so by 
American Military Government officials anxious to secure 
a large turnout of voters and a large vote againjst the 
Communist party (J. A. 5a). In both the Kuu^oJruvrci 
and the Nakashima cases, supra, it vras held th^t the 
act of voting was not voluntary where it was impelled 
by the influence of those exercising supreme authority. 
The same result should follow here. 

Appellee voted in complete ignorance of the provisions 
of Section 401 (e) of the Nationality Act of 1940, which 
had been enacted subsequent to the commencement of 
hostilities in Europe and to which no publicity had been 
given in Germany. Moreover appellee believed sh^ was 
performing an act beneficial to the United States apd did 
not intend her act of voting to be in any way a shift 
of allegiance from the United States (J. A. 5a). The 
Kuwahara case said that knowledge and intent wer^ ma¬ 
terial for the purpose of deciding whether the purported 
act of expatriation was voluntary. It must follow from 
this reasoning, also, that appellee’s act of voting hjerein 
was not voluntary. 


Appellee has been found not to have been a metnber 
of the Nazi party (J. A. 4a). Members of the Nazi 
party were not permitted to vote in the June 30, 1946 
“election” (J. A. 5a). In a small community such as 
that in which appellee resided, Emmering bei Fuerkten- 
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feldbruck, it would have been difficult if not impossible 
to conceal the fact that one had not voted. The assump¬ 
tion of the community regarding those who were other¬ 
wise eligible and who did not vote would inevitably be 
that such persons either were Nazis, barred from voting 
by the occupying authorities, or were Nazi sympathizers 
registering a protest against the United States authori¬ 
ties. Appellee was in neither of these categories, did 
not desire to leave any such impression with her neigh¬ 
bors and was therefore under considerable social or com¬ 
munity pressure to vote. The TJycno case, supra, recog¬ 
nized that group and individual pressures might accom¬ 
plish what physical violence could not. This Court should 
reach a similar conclusion. 

As Mr. Justice Minton said in Moser v. U. S., 341 U. S. 
41 (1951): 

“There is no need to evaluate these circumstances 
on the basis of any estoppel of the Government . . . 
Petitioner did not knowingly and intentionally waive 
his rights to citizenship. In fact, because of the 
misleading circumstances of this case, he never had 
an opportunity to make an intelligent election be¬ 
tween the diametrically opposed courses required as 
a matter of strict law. Considering all the circum¬ 
stances of the case, we think that to bar petitioner, 
nothing less than an intelligent waiver is required by 
elementary fairness. Johnson v. United States, 31*8 
U. S. 189, 197. To hold otherwise would be to entrap 
petitioner.” 

Appellee consulted several officials of the Office of Mili¬ 
tary Government about her United States citizenship 
status, was advised that she could do nothing and was 
at no time warned of the expatriation provisions of the 
Nationality Act of 1940. In the circumstances of this 
case, to hold that appellee lost her citizenship by voting 
in the June 30, 1946 “election” would be to “entrap peti¬ 
tioner”, since she did not “knowingly and intentionally” 
waive her rights to citizenship. 
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It is submitted that appellee’s act of voting in the 
June 30, 1946 “election” in the United States Jmne of 
occupied Germany was not her free and voluntary act. 

CONCLUSION 

For the reasons stated above the Court should affirm 
the decision of the court below. 

Respectfully submitted, 

Henry F. Butler, 

Robert J. Stevenson, 
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Washington, D. C., 
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